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contains regulatory documents having
general applicability and legal effect, most
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published under 50 titles pursuant to 44
U.S.C. 1510.
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by the Superintendent of Documents.
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first FEDERAL REGISTER issue of each
week.

FEDERAL RESERVE SYSTEM
12 CFR Part 225
[Regulation Y; Docket No. R-0761)

Bank Holding Companies and Changes
In Bank Control

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board has revised part
225 (Regulation Y) by streamlining
certain procedural requirements in that
rule to reduce unnecessary regulatory
burden.

The revisions include: the publication
of criteria to determine whether an
application under the Bank Holding
Company Act (BHC Act) may be waived
for transactions involving certain bank
mergers; an increase in the size of
nonbank companies that can be
acquired by a bank holding company
under the Board's 15-day expedited
notice procedures; and an increase in
the relative size of nonbank assets that
can be acquired by a bank holding
company in the ordinary course of
business without prior Federal Reserve
System (System) approval.

EFFECTIVE DATE: The amendments to
part 225 of the Board's Rules are
effective June 29, 1992.

FOR FURTHER INFORMATION CONTACT:
Scott G. Alvarez, Associate General
Counsel (202/452-3583), or Deborah M.
Awai, Attorney (202/452-3594), Legal
Division; Sidney M. Sussan, Assistant
Director (202/452-2638), or Gary P.
Knoblach, Senior Financial Analyst
(202/452-3270), Division of Banking
Supervision and Regulation, Board of
Governors of the Federal Reserve
System. For the hearing impaired only,
Telecommunication Device for the Deaf
(TDD), Dorothea Thompson (202/452-
3544), Board of Governors of the Federal

Reserve System, 20th and C Streets,
NW., Washington, DC 20551.
SUPPLEMENTARY INFORMATION: The
Board has revised several provisions of
the Board's Regulation Y (part 225) to
streamline certain procedures to reduce
unnecessary regulatory burden. The
adoption of these procedures would not
jeopardize important public policy
objectives, particularly maintaining the
safety and soundness of the banking
system, or the Board's ability to fulfill
statutory objectives. The revisions
include:

(1) The publication of criteria to
determine whether an application under
the Bank Holding Company Act may be
waived for transactions involving
certain bank mergers;

(2) An increase in the size of nonbank
companies that may be acquired by a
bank holding company under the
Board's 15-day expedited notice
procedures; and

(3) An increase in the relative size of
nonbank assets that may be acquired by
a bank holding company in the ordinary
course of business without prior System
approval.

I. Waiver of Bank Merger Act
Applications

Section 225.12 of Regulation Y
provides that a bank holding company is
not required to obtain prior Board
approval for a transaction that involves
the merger or consolidation of a
subsidiary bank of the holding company
with another bank if the transaction
requires the prior approval of a federal
supervisory agency under the Bank
Merger Act.* This exception does not by
its terms apply to transactions in which
the bank holding company acquires the
voting shares of another bank prior to
merging the bank into an existing
subsidiary. This exception also does not
apply if the bank holding company
acquires shares of a bank holding
company that is immediately dissolved
or merged as part of the underlying bank
merger.

The System has, on a case-by-case
basis, determined that an application is
not required in situations where the
essence of the transaction is a bank

! This exception is not available for transactions
that involve the merger of a nonsubsidiary bank and
& nonoperating subsidiary bank formed by a
company for the purpose of acquiring the
nonsubsidiary bank or any transaction requiring the
Board's prior approval under § 225.11(e).

merger that is reviewed by a federal
banking agency under the Bank Merger
Act, the merger occurs simultaneously
with the bank or bank holding company
acquisition and the bank is not operated
by the acquiring bank holding company
as a separate entity, and the transaction
does not raise any significant issue that
is uniquely within the Board's area of
review under the BHC Act.2 The Board
believes that formally publishing these
conditions would eliminate applicant
burden and make the applications
process more efficient.

Accordingly, the Board has amended
§ 225.12 of Regulation Y to waive the
application requirement under the BHC
Act and § 225.11 of Regulation Y in the
case of a transaction involving the
acquisition by a bank holding company
if the transaction involves primarily the
merger of a bank into an existing
operating subsidiary bank of the
acquiring bank holding company in a
transaction that is reviewed by a federal
banking supervisor under the Bank
Merger Act. In order to qualify for this
regulatory waiver, the following other
criteria must also be met:

(1) The bank merger, consolidation, or
asset purchase must occur
simultaneously with the acquisition of
the shares of the bank or bank holding
company, and the bank must not be
operated by the acquiring bank holding
company as a separate entity other than
as the survivor of the merger or
consolidation;

(2) The transaction may not involve
the acquisition of any nonbank company
that would require prior approval under
section 4 of the BHC Act (12 U.S.C.
1843);

(3) Both before and after the
transaction, the bank holding company
must meet the Board's Capital
Adeguacy Guidelines (appendices A
and B);® and

? For example, where the bank holding company
is to acquire a bank as a subsidiary for a moment in
time and then merge the bank into an existing
subsidiary bank.

® Banking organizations anticipating significant
growth are expected to maintain capital, including
tangible capital positions, well above the minimum
levels. For example, most such organizations
generally must operate at capital levels ranging at
least 100 to 200 basis points above the stated
minimums.
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(4) The acquiring bank holding
company has provided written notice of
the transaction to the Reserve Bank at
least 30 days prior to consummation of
the transaction, and the Reserve Bank
has not informed the bank holding
company that an application under §
225.11 is required. ,

Notice of a transaction under this
revision would be sufficient if it
contains a description of the
transaction, the names of the parties,
and a copy of the Bank Merger Act
application filed with the primary
regulator of the surviving bank. The
System retains the authority to require
an application under the BHC Act and §
225.11 of Regulation Y if the System
determines that the transaction has a
significantly adverse impact on the
financial condition of the acquiring bank
holding company (e.g., the level of debt
of the acquiring bank holding company
would increase significantly, the ability
to meet cash flow needs would be
significantly impacted, or other financial
or managerial issues are raised), or the
transaction raises other issues regarding
factors which the System has primary or
exclusive jurisdiction under the BHC
Act.

11. Criteria for Use of 15-Day Expedited
Procedure

The Board has established, in §
225.23(f) of Regulation Y, an expedited
procedure for reviewing proposals by
bank holding companies to make small
acquisitions of nonbanking companies.
Under this existing procedure, a bank
holding company may, in lieu of
submitting a formal application, file an
abbreviated notice that includes a copy
of a newspaper notice or request that
the System publish notice of the
application in the Federal Register, and
may consummate the transaction
generally after five days following the
close of the public comment period for
the proposal. The expedited procedure
is available only if:

(1) The company to be acquired is
engaged only in activities listed in §
225.25 of Regulation Y;

(2) Neither the book value of the
assets to be acquired nor the gross
consideration to be paid for the
securities or assets exceeds $15 million;

(3) The bank holding company has
previously received Board approval to
engage in the activity involved in the
acquisition; and

(4) The bank holding company meets
the Board's capital adequacy guidelines.

The Board adopted this procedure in
its amendments to Regulation Y in 1983,
The Board's experience in reviewing
small acquisitions since that time has
been that few supervisory or other

issues are raised by these proposals.
Where a proposal presents material
issues that require Board consideration,
the Board has reserved the right to
require the acquiring bank holding
company o file a full application.

In light of this experience, the Board
has determined to raise the limit on the
size of an acquisition that would qualify
for the expedited procedures. This
revision permits bank holding
companies (subject to the other criteria)
to acquire nonbank companies where
neither the book value of the assets to
be acquired nor the gross consideration
paid for the assets exceeds the lesser of
$100 million or five percent of the
applicant's consolidated assets.*

I11. Nonbank Assets Acquired in the
Ordinary Course of Business

Pursuant to § 225.22(c)(7) of
Regulation Y, a bank holding company
may, under certain circumstances,
acquire nonbank assets in the ordinary
course of business without filing an
application if the assets to be acquired
relate to activities that the bank holding
company has previously received
approval to conduct. The Board has
interpreted the exception for
transactions conducted in the ordinary
course of business to permit the
acquisition of less than substantially all
of the assets of a company, division, or
department of another company. 12 CFR
225.132. This interpretation also requires
that the book value of the assets to be
acquired not exceed 20 percent of the
book value of the assets of the applicant
in the same line of activity.

The Board has determined, based on
its experience with transactions that do
not qualify for the exception because the
transaction exceeds 20 percent of the
acquiring company’s assets, to expand
from 20 percent to 50 percent the
relative size criteria in the Board's
interpretation at § 225.132 of Regulation

- Y. The Board believes that such an

expansion of the criteria would not
materially affect the ability of the
System to supervise the acquisition of
nonbank assets by bank holding
companies, and it would place banking
organizations on a more comparable
footing with nonbanking competitors in
making acquisitions.

4 The revision retains the existing provision for
bank holding companies with less than $300 million
in total consolidated assets that otherwise meets
the criteria set forth in this subsection. These bank
holding companies would continue to be sble to use
the expedited procedure if neither the book value of
the assets to be acquired nor the gross
consideration to be paid for the securities or assels
exceeds $15 million.

Regulatory Flexibility Act Analysis

Pursuant to section 805(b) of the
Regulatory Flexibility Act (Pub. L. 96-
354, 5 U.S.C. 801 et seq.), the Board does
not believe that the amendments would
have a significant adverse economic
impact on a substantial number of small
entities. The amendments would reduce
regulatory burdens imposed by the
Board's procedures on bank holding
companies, and have no particular
adverse effect on other entities. These
amendments are expected to have a
particular benefit to small bank holding
companies, which are the companies
that are primarily affected by the limits
that have been raised or removed by
these amendments.

List of Subjects in 12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

For the reasons set forth in the
preamble, the Board amends title 12 of
the Code of Federal Regulations, part
225, to read as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1831(i), 1843(c)(8), 1844(b), 3106, 3108, 3907,
3909, 3310, and 3331-3351, and sec. 308 of the
Federal Deposit Insurance Corporation
Improvement Act of 1991 (Pub. L. No. 102-242,
105 Stat. 2236 (1991)).

2. Section 225.12 is amended by
redesignating paragraphs (d) heading
and introductory text, (d)(1), and (d)(2)
as paragraphs (d)(1) heading and
introductory text, (d)(1)(i), and (d)(1)(ii),
respectively, and by adding a new
paragraph {d)(2) to read as follows:

§225.12 Transactions not requiring Board
approval.

- - - - -

(@a)***

(2) Certain acquisitions subject to the
Bank Merger Act. The acquisition by a
bank holding company of shares of a
bank or company controlling a bank as
part of the merger or consolidation of
the bank with a subsidiary bank (other
than a nonoperating subsidiary bank) of
the acquiring bank holding company, ot
the purchase of substantially all of the
assets of the bank by a subsidiary bank
(other than a nonoperating subsidiary
bank) of the acquiring bank holding
company, if—
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(i) The bank merger, consolidation, or
asset purchase occurs simultaneously
with the acquisition of the shares of the
bank or bank holding company, and the
bank is not operated by the acquiring
bank holding company as a separate
entity other than as the survivor of the
merger, consolidation or asset purchase;

(ii) The transaction requires the prior
approval of a Federal supervisory
agency under the Bank Merger Act (12
U.S.C. 1828(c)):

(iii) The transaction does not involve
the acquisition of any nonbank company
that would require prior approval under
section 4 of the Bank Holding Company
Act (12 U.S.C. 1843);

(iv) Both before and after the
transaction, the acquiring bank holding
company meets the Board's Capital
Adequacy Guidelines (appendices A
and B); and

(v) The acquiring bank holding
company has provided written notice of
the transaction to the Reserve Bank at
least 30 days prior to the transaction,
and during that period, the Reserve
Bank has not informed the bank holding
company that an application under §
225.11 is required.

» * - - -

3. Section 225.23 is amended by
revising paragraph (f)(2)(i), and by
republishing paragraph (f)(2)
introductory text, to read as follows:

§225.23 Procedures for applications,
" notices, and hearings.
* * - - -

(f) Expedited procedure for small
acquisitions—* * *

. * * - *

(2) Criteria for use of expedited
procedure. The procedure in this
paragraph is available only if:

(i) Neither the book value of the assets
to be acquired nor the gross
consideration to be paid for the
securities or assets exceeds the greater
of:

(A) $15 million; or

(B) 5 percent of the consolidated
assets of the acquiring company up to a
maximum of $100 million;

- - * - -

4. Section 225.132 is amended by
revising the second sentence in
paragraph (c)(2) to read as follows:

§225.132 Acquisition of assets.

. - - - L

(c)

(2) * * * For purposes of this
interpretation, an acquisition would
generally be presumed to be significant
if the book value of the nonbank assets
being acquired exceeds 50 percent of the
book value of the nonbank assets of the

holding company or nonbank subsidiary
comprising the same line of activity.

- - * - -

By order of the Board of Governors of the
Federal Reserve System, June 23, 1992.

William W. Wiles,

Secretary of the Board.

[FR Doc. 92-15182 Filed 6-26-92; 8:45 am|
BILLING CODE 6210-01-F

SMALL BUSINESS ADMINISTRATION
13 CFR Parts 121, 124, and 134

Procedural Regulations Concerning
Appeals

AGENCY: Small Business Administration
ACTION: Final rule.

SUMMARY: The Small Business
Administration (SBA) is hereby
amending its regulations governing the
procedure for service of process of
appeals brought by Program Participants
in or applicants to SBA’s section 8(a)
program to SBA's Office of Hearings
and Appeals (OHA). Specifically, SBA
will now require that a copy of the
petition, including all attachments
thereto, be served by certified mail,
return receipt requested, on SBA's
Office of General Counsel in addition to
the service currently provided to SBA's
Associate Administrator for Minority
Small Business and: Capital Ownership
Development (AA/MSB&COD). Also,
SBA is amending these procedural
regulations to state that answers in
proceedings relating to the 8(a) program
must be filed at OHA no later than
forty-five (45) days after the date of
filing of the petition with OHA.

DATES: This rule is effective june 29,
1992.

FOR FURTHER INFORMATION CONTACT:
David R. Kohler, Associate General
Counsel for General Law, Office of the
General Counsel, U.S. Small Business
Administration, 409 Third Street, SW,,
Washington, DC 20416, (202) 205-6645.
SUPPLEMENTARY INFORMATION: This rule
amends SBA's procedural regulations
concerning appeals of the following
actions relating to SBA's section 8(a)
program: (1) Denial of program
admission based solely on a negative
finding(s) of social disadvantage,
economic disadvantage, ownership or
control pursuant to 13 CFR 124.206; (2)
graduation pursuant to 13 CFR 124.208;
(3) termination pursuant to 13 CFR
124.209; or (4) denial of a request to
issue a waiver pursuant to 13 CFR
124.317. Presently, pursuant to 13 CFR
124.210, an applicant concern or
Program Participant may initiate such an

appeal by filing a petition, in accordance
with 13 CFR part 134, with OHA.
Concurrent with its OHA filing, the
concern is also required to serve the
AA/MSB&COD. This rule amends the
regulation to require that service also be
made upon SBA’s Office of General
Counsel. In the context of appeals
relating to denials of program admission
pursuant to 13 CFR 124.206 or denials of
requests for waivers pursuant to 13 CFR
124.317, service will be required on
SBA's Associate General Counsel for
General Law. For appeals relating to
graduation pursuant to 13 CFR 124.208
or termination pursuant to 13 CFR
124.209, service will be required on
SBA's Associate General Counsel for
Litigation.

This rule also amends SBA's
regulations governing the procedures for
filing and serving pleadings relating to
8(a) appeals at OHA. Section 134.12 of
title 13 CFR, states that, in proceedings
relating to the 8(a) program, answers
shall be served and filed no later than 45
days after service of the petition. This
rule amends the regulation to require
that an answer be filed and served no
later than 45 days from the date the
petition was filed with SBA's Office of
Hearings and Appeals.

Moreover, § 134.14(a) is amended (as
is § 121.1704 for appeals from formal
size determinations) to specify the
changed address for filings with the
Office of Hearings and Appeals.

Compliance With Executive Orders
12291, 12612, and 12778, the Regulatory
Flexibility Act (55 U.S.C. 601, et seq.),
and the Paperwork Reduction Act (34
U.S.C. Chap. 35)

Due to the fact that this rule governs
matters of agency organization, practice,

.and procedure and makes no

substantive change to the current
regulation, SBA is not required to
determine if it constitutes a major rule
for purposes of Executive Order 12291,
to determine if it has a significant
economic impact on a substantial
number of small entities pursuant to the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), to do a Federalism Assessment
pursuant to Executive Order 12612, or to
determine if this rule imposes an annual
recordkeeping or reporting requirement
on 10 or more persons under the
Paperwork Reduction Act (44 U.S.C. ch.
35).

For purposes of E.O. 12778, SBA
certifies that this rule is drafted, to the
extent practicable, in accordance with
the standards set forth in section 2 of
that Order.

SBA is publishing this regulation
governing agency organization, practice,
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and procedure as a final rule without
opportunity for public comment
pursuant to 5 U.S.C. 553(b)(A).

List of Subjects
13 CFR Part 121

Administrative practice and
procedure; Government procurement;
Grant programs—business; Loan
programs—business; Small business

13 CFR Part 124

Government procurement; Hawaiian
natives; Tribally-owned concerns;
Minority business; Technical Assistance

13 CFR Part 134

Administrative practice and
procedure; Organization and function
(Government agencies).

For the reasons set forth above, parts
121, 124, and 134 of title 13, Code of
Federal Regulations, are amended as
follows:

PART 121—{AMENDED]

1. The authority citation for part 121
continues to read as follows:

Authority: Sections 3(a) and 5(b)(6) of the
Small Business Act, as amended (15 U.S.C.
832(a), 634(b)(6)), and Pub. L. 100-858, 102
Stat. 3853 (1988).

2. Section 121.1704 is revised to read
as follows:

§ 121.1704 Where to appeal.

Written Notices of Appeal conforming
to § 121.1706 may be mailed or
personally delivered to the Office of
Hearings and Appeals at the following
address: Office of Hearings and
Appeals, Small Business Administration,
suite 402, 1250 23rd Street, NW.,
Washington, DC 20037. The date of filing
shall be the date the pleading is
received by the Office.

PART 124—[AMENDED]

3. The authority citation for part 124
continues to read as follows:
Authority: 15 U.S.C. 634(b)(8), 636(j), 837(a),

637(d) and Public Law 98-861, sec, 1207,
Public Law 100-858, and Public Law 101-37.

4, Section 124.210(b) is amended by
removing the last sentence and adding
four sentences in its place to read as
follows:

§ 124.210 Appeals to SBA’s Office of
Hearings and Appeals.

(b) * * * Concurrent with its filing
with OHA, the concern shall also serve
the AA/MSB&COD and SBA's Office of
General Counsel with a copy of the
petition, including attachments. In the
context of appeals relating to denials of

program admission pursuant to § 124.208
or denials of requests for waivers
pursuant to §124.317, service on the
Office of General Counsel shall be made
by personal delivery or certified mail,
return receipt requested, to SBA's
Associate General Counsel for Generals
Law. For appeals relating to graduation
pursuant to § 124.208 or termination
pursuant to § 124.209, service on the
Office of General Counsel shall be made
by personal delivery or certified mail,
return receipt requested, to SBA's
Associate General Counsel for
Litigation. Service should be addressed
to the AA/MSB&COD and either
Associate General Counsel at the Small
Business Administration, 409 3rd Street,
SW., Washington, DC 20416.

- » - . L

5. Section 124.211(d) is amended by
removing the last sentence and adding
two sentences in its place to read as
follows:

§ 124.211 Suspension of program
assistance.

- Ld - - -

(d) * * * Concurrent with its filing
with OHA, the concern shall also serve
the AA/MSB&COD and SBA's Office of
General Counsel with a copy of the
petition, including attachments. Service
on the Office of General Counsel shall
be made by personal delivery or
certified mail, return receipt requested,
to SBA's Associate General Counsel for
General Law.

] * - - -

PART 134—{AMENDED]

8. The authority citation for part 134
continues to read as follows:

Authority: 15 U.S.C. 634(b)(8) and Public
Law 100-56, secs. 209, 409 (102 Stat. 3853).

7. Section 134.12(a) is amended by
removing the last sentence and adding
two sentences in its place to read as
follows:

§134.12 Answer.

(a) Time for filing. * * * In
proceedings relating to the 8(a) program,
the answer to a petition, order to show
cause or notice shall be filed with the
Office of Hearings and Appeals and
served in accordance with § 134.14 no
later than 45 days after the filing of the
petition, order to show cause, notice, or
any amendment thereto, with SBA's
Office of Hearings and Appeals, and
shall otherwise be in accordance with
the requirements of this section. The
Office of Hearings and Appeals shall
provide notice that the petition, order to
show cause, notice, or amendment
thereto has been docketed, including the

date of such docketing, to SBA's Office
of General Counsel.

8. Section 134.14 is amended by
revising paragraph (a) and by revising
the second sentence of paragraph (b) to
read as follows:

§ 134.14 Filing and service of pleadings.

(a) Filing, Except as otherwise
specifically provided in this part, an
original and one copy of all pleadings
shall be filed by mail or personal
delivery with the Office at the following
address: Office of Hearings and
Appeals, Small Business Administration,
suite 402, 1250 23rd Street, NW.,
Washington, DC 20037. The date of filing
shall be the date the pleading is
received by the Office.

(b) Service. * * * Service shall be
complete upon personal delivery, upon
mailing first class postage prepaid, or,
where specified, upon mailing certified
mail, return receipt requested, to the
record address, unless otherwise
ordered by the judge. * * *

L - . - -
Dated: June 2, 1992.
Patricia Saiki,
Administrator.
[FR Doc. 92-15100 Filed 6-26-92; 8:45am]
BILLING CODE 8025-01-M

e

DEPARTMENT OF COMMERCE
Office of the Secretary
15CFR Part 4

[Docket No. 920523-2123]

Public Information; Appeais From
Initial Determinations and Initial Denial
Officlals

AGENCY: U.S. Department of Commerce.
ACTION: Final rule.

SUMMARY: The Department of
Commerce is amending its Freedom of
Information Act (FOIA) regulations, 15
CFR part 4, to authorize the Assistant
General Counsel for Administration to
decide FOIA appeals. Also, the
Department is adding two persons to the
list of officials authorized to make initial
denials for requests for records. These
amendments are necessary to expedite
the appeal process.

DATES: June 29, 1992.

FOR FURTHER INFORMATION CONTACT:
Ms. Gerri LeBoo at 202-377-4115,
SUPPLEMENTARY INFORMATION: The
Department is amending § 4.8 and
appendix C of its Freedom of
Information Act regulations, 15 CFR purt
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4. Section 4.8 is amended to authorize
the Assistant General Counsel for
Administration to decide appeals from
initial determinations, with the
exception of appeals for records which
were initially denied by the Assistant
General Counsel for Administration,
which will be decided by the General
Counsel. In appendix C, two persons are
added to the list of officials authorized
to make initial denials of requests for
records.

Rulemaking Requirements

The Department determined because
this rule relates solely to agency
management and organization, it is
exempt from the requirements of
Executive Order 12291 (section 1(a)(2)).

This rule does not contain a collection
of information requirement subject to
the Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seg.).

This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612,

Because this rule relates solely to
agency management and organization,
the notice and comment and delayed
effective date requirements of the
Administrative Procedure Act are not
applicable (5 U.S.C. 553(a)(2)).

Because a notice of proposed
rulemaking is not required by section
553 of the Administrative Procedure Act
or by any other law, a Regulatory
Flexibility Analysis is not required
under the Regulatory Flexibility Act (5
U.S.C. 803 et seq.).

List of Subjects in 15 CFR Part 4

Freedom of information, Public
information.

For the reasons set forth in the
preamble, 15 CFR part 4 is amended as
follows:

1. The authority citation for part 4
continues to read as follows:

Authority: 5 U.S.C. 301, 5 U.S.C. 552, 5

U.S.C. 553, Reorganization Plan No. 5 of 1950;
31 US.C. 3717,

PART 4—{AMENDED]

2. Section 4.8 is amended by deleting
the words “General Counsel” and
adding in their place “Assistant General
Counsel for Administration” in
paragraphs (b) (4 places), (c), (e), and
(g), and by adding two sentences at the
end of paragraph (b) to read as follows:

§4.8 Appeals from initial determinations
or untimely delays.

(b) * * * All appeals shall be decided
by the Assistant General Counsel for

*

7

Administration with the exception of
appeals for records which were initially
denied by the Assistant General
Counsel for Administration. Appeals
initially denied by the Assistant General
Counsel for Administration shall be
decided by the General Counsel at the
address listed in this paragraph.

- - * L -

Appendix C—Officials Authorized to
Make Initial Denials of Requests for
Record

3. Appendix C is amended by adding
“Executive Secretariat, Director” as the
first listing under Office of the
Secretary, and by adding “Director for
Administration” as the third listing
under Export Administration.

Dated: June 23, 1992.
Sonya G, Stewart,

Director for Federal Assistance and
Management Support.

[FR Doc. 92-15189 Filed 6-26-92; 8:45 am]
BILLING CODE 3510-FA-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release Nos. 34-30850; 35-25560; IC~
18804]

RIN 3235-AB14

Employee Benefit Plan Exemptive
Rules Under Section 16 of the
Securlt{es and Exchange Act of 1934

AGENCY: Securities and Exchange
Commission.

ACTION: Extension of phase-in period for
rule 16b-3.

SUMMARY: The Commission today is
extending the phase-in period for
compliance with the substantive
conditions of new rule 16b-3 regarding
employee benefit plan transactions
under the Securities and Exchange Act
of 1934 until September 1, 1993 because
further rulemaking is contemplated.
DATES: The Phase-in period for
compliance with new rule 16b-3 is
extended from September 1, 1992 until
September 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Felicia Smith, (202) 272-2573, Division of
Corporation Finance.

SUPPLEMENTARY INFORMATION: On
February 8, 1991, (56 FR 7242, Feb. 21,
1991), the Commission adopted
comprehensive revisions to the rules
under section 16 ! of the Securities and

'15 U.S.C. 78p (1988).

Exchange Act of 1934 (“Exchange
Act").2 The new regulatory scheme
generally became effective on May 1,
1991, but a 16 month phase-in period
was provided with respect to specified
rules affecting employee benefit plans,
in order to give registrants ample time to
review the rule changes and amend their
plans accordingly. * The Adopting
Release provided that registrants could
elect to continue relying on the
exemptions from section 16{b) of the
Exchange Act * afforded by former rules
16a-8(b),® 16a-8(g)(3),f and 16b-3 7 after
May 1, 1991, but would be required to
adopt the substantive conditions of new
rule 16b-3 ® by September 1, 1992.9

The phase-in period applies only to
the substantive conditions of the former
and new rules governing employee
benefit plans, not to the new reporting
requirements under section 16(a) of the
Exchange Act.' Therefore, transactions |
exempt from section 16(b) under either
the former or the new rules must be
reported in accordance with the new
requirements.!!

Since the adoption of the new rules
under Section 16, a number of
interpretive issues relating to the
aspects of the new regulatory scheme
affecting employee benefit plans, as well
as the phase-in period, have been
addressed by the staff of the Division of
Corporation Finance.** However, the

*15 U.S.C. 78a et seq. (1988).

*Exchange Act Release No. 28869 (February 8,
1691) [56 FR 7242] (“Adopting Release”). See Section
VIl for transition provisions generally and Section
VILC for transition provisions relating to employee
benefit plans. See also Section VILB for transition
provisions relating to derivative securities and tash-
only instruments, Those provisions became
effective on May 1, 1991, and were not subject to the
phase-in period. Note that if an option is acquired
pursuant to former rule 16b-3 during the phase-in
period, the exemption for the exercise afforded by
new rule 16b-8(b) will be available only if the
securities underlying that option are not sold within
six months of the option grant. See Cravath, Swaine
& Moore, Q. 2 (May 8, 1991).

*15 U.S.C. 78p(b]) (1883)

*17 CFR 240.16a-8(b) {1990).

“17 CFR 240.16a-8(g)(3) (1990).

717 CFR 240.16b-3 (1990).

*17 CFR 240.16b-~3 (1891).

*The Adopting Release specified that during the
phase-in period, registrants may not elect to comply
with selected provisions of either the former or new
rules, and may not rely on new rule 18b-3 with
respect to some employee benefit plans and the
former rules with respect to others. Rather, when a
registrant chooses to comply with new rule 16b-3
with'respect to a new or existing plan, all of the
registrant’s plans must be conformed to the new
rules in.order for an exemption from section 16(b] to
be available.

*15 U.S.C. 78p(a) (1988).

"' See rule 16a-3 (1) and (g) [17 CFR 240.16a-3 (f}
and (g) (1981))].

'*See Exchange Act Release No. 20131 (April 26,
1991) [56 FR 19925}, which contains interpretations
Continued
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Commission intends to engage in further
rulemaking in order to streamline the
reporting requirements and exemptions
applicable to employee benefit plan
transactions. Accordingly, the phase-in
period for new Rule 16b-3 is extended
until September 1, 1993. Registrants that
have elected to have their plans comply
with new Rule 16b-3 may, if they wish,
change this election and return to
compliance with former rules 16a-8(b),
16a-8(g)(3) and 16b-3 until the end of
the phase-in period.

By the Commission.

Dated: June 23, 1992.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 92-15203 Filed 6-26-92; 8:45 am|]
BILLING CODE 8010-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 0
[Docket No. R-92-1574; FR-2911-F-02]
RIN 2501-AB18

Standards of Conduct; Final
Amendments

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule.

SUMMARY: This final rule amends the
Department's Standards of Conduct
regulations at 24 CFR part 0, subpart A,
which specify the responsibilities of the
Department's ethics officials under the
Standards of Conduct Program. The
amendments made by this rule
implement the Secretary's division of
program responsibilities between the
General Counsel, the designated Agency
Ethics Official, and the Assistant
Secretary for Administration, the
Alternate Agency Ethics Official. The
rule provides for the Assistant Secretary
for Administration to carry out his or
her program responsibilities through the
Department's newly created Office of
Ethics, which reports directly to the
Assistant Secretary for Administration.
This rule also implements the

of the shareholder approval requirement applicable
to both former and new Rule 16b-3, as well as
technical amendments to the revised rules. See also
the Index of letters interpreting the new Section 16
rules prepared by the staff of the Division of
Corporation Finance, which organizes letters by
subject matter. The Index is updated on
approximately the first day of every month, and
copies may be obtained at the Public Reference
Room, Securities and Exchange Commission. 450
Fifth Street, NW., room 1024, Washington, DC 20549,
The Division no longer will take a position with
respect o whether a plan complies with former or
new Rule 16b-3 generally. Further, questions of first
impression arising under former rule 16b-3 will not
be addressed.

reorganization of the management of the
Standards of Conduct Program at the
Regional level. The specific revisions
made by this rule are discussed more
fully in the Supplementary Information
section below.

EFFECTIVE DATE: July 29, 1992.

FOR FURTHER INFORMATION CONTACT:
Arnold J. Haiman, Director, Office of
Ethics, room 2158, Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410, telephone (202) 708-3815 (voice/
TDD). (This is not a toll-free telephone
number.)

SUPPLEMENTARY INFORMATION:

Background

Executive Order 12674 of April 12,
1989, Principles of Ethical Conduct for
Government Officers and Employees,
directed each Federal agency head to
ensure that the rank, responsibilities,
authority, staffing and resources of the
Designated Agency Ethics Official were
adequate to ensure the effectiveness of
each Federal agency's ethics program.
Within HUD, the responsibility for
operation of the Department’s ethics or
“Standards of Conduct” Program was
delegated to the General Counsel, who
serves as the Department's Designated
Agency Ethics Official. The Assistant
Secretary for Administration serves as
the Alternate Agency Ethics Official.
(See 55 FR 6051, February 21, 1990.)

In January 1990, the Secretary of HUD
approved the establishment of a free-
standing, independent Office of Ethics
within the Department's Office of
Administration. The Secretary also
approved a division of responsibilities
for administration and operation of the
Standards of Conduct program between
the General Counsel and the Assistant
Secretary for Administration. Under this
division of responsibilities, the General
Counsel would continue to provide all
legal advice and assistance required for
the administration of the Standards of
Conduct Program. The Assistant
Secretary for Administration would be
responsible for coordinating and
managing the program. This authority
includes developing, operating and
monitoring all Standards of Conduct
Program systems; developing and
supervising the operation of Standards
of Conduct education and training
programs; and providing counseling to
Department employees, with assistance,
when appropriate, from the Office of
General Counsel. The Assistant
Secretary for Administration would
carry out these duties through the Office
of Ethics.

The Secretary's plan for
reorganization of responsibility for

administration of the Standards of
Conduct program also provided for
reorganization of certain program duties
at the Regional level. Under this plan,
the Regional Directors of Administration
would have responsibility for
implementing the Standards of Conduct
program in the Field, as prescribed by
the Office of Ethics. The Regional
Counsel would continue to serve as
Deputy Counselors.

On February 3, 1992 (57 FR 3967), the
Department published, for public
comment, a proposed rule that set forth
the proposed organizational changes in
the Department's administration of its
Standards of Conduct Program. As
noted in the February 3, 1992 proposed
rule, only the regulatioiis at 24 CFR part
0, subpart A, which describe the
responsibilities of the Department’s
ethics officials, were proposed to be
revised. By the end of the comment
period on April 3, 1992, the Department
had not received any comments on the
proposed rule.

Accordingly, the Department is
adopting the proposed amendments to
24 CFR part 0, subpart A without
change. The amendments made to 24
CFR part 0, subpart A by this rule are
as follows:

Section 0.735-101, Purpose, is revised
to state that all questions about, or
requests for, interpretations of
regulations governing the Standards of
Conduct Program may be directed not
only to the Department's Standards of
Conduct Counselor, or a Deputy
Counselor, but also to the Office of
Ethics.

Section 0.735-102, Definitions, is
revised to include a definition for
“Disclosure Form™ and to list the
definitions in alphabetical order.

Section 0.735-104, Interpretation and
Advisory Service, is retitled
“Responsibilities of Ethics Officials",
and is revised to reflect the new division
of responsibilities of the Department's
ethics officials under the Standards of
Conduct.

The purpose of this rule is to
implement the Secretary's plan to vest
responsibility for the operation of the
Department's Standards of Conduct
Program in the newly formed, free-
standing Office of Ethics.

Other Matters
Coordination

In accordance with the requirements
of 5 CFR 735.104, the amendments made
by this rule have been reviewed by the
Office of Personnel Management and
the Office of Government Ethics.
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Environmental Review

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
Environmental Quality and 24 CFR
50.20(b) of the HUD regulations, the
policies and procedures set forth in this
document are determined not to have
the potential of having a significant
impact on the quality of the human
environment, and, therefore, are
categorically excluded the requirements
of the National Environmental Policy
Act of 1969. Accordingly, a Finding of
No Significant Impact is not required.

Impact on Economy

This rule does not constitute a “major
rule” as that term is defined in section
1(b) of the Executive Order on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it does not (1) have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government, or
geographic regions; or (3) have a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets,

Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
805(b)), has reviewed and approved this
rule, and in so doing certifies that this
rule will not have a significant economic
impact on small entities. This rule only
affects former, current and prospective
Department employees, with respect to
matters of standards of conduct as
Department employees.

Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule will not have substantial
direct effects on States or their political
subdivisions, or the relationship
between the Federal government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. This rule
only would affect former, current, and
prospective Department employees,
with respect to matters of standards of
conduct as department employees. As a
result, the rule is not subject to review
under the Order.

Executive Order 12606, The Family

The General Counsel, as the
Designated Official under Executive

Order 12608, The Family, has
determined that this rule does not have
potential for significant impact on family
formation, maintenance, and general
well-being, and, thus, is not subject to
review under the Order. No change in
existing HUD policies or programs will
result from promulgation of this rule, as
those policies and programs relate to
family concerns.

Regulatory Agenda

This rule was listed as sequence
number 1094 in the Department’s
Semiannual Agenda of Regulations
published on April 27, 1992 (57 FR 16804,
16811) pursuant to Executive Order
12291 and the Regulatory Flexibility Act.

List of Subjects in 24 CFR Part 0

Administrative practice and
procedure, Conflict of interests.

Accordingly, 24 CFR part 0, subpart A
is amended as follows:

PART 0—STANDARDS OF CONDUCT

1. The authority citation for part 0 is
revised to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 201-212;
E.O. 11222 E.O. 12674, 3 CFR, 1964-1965
Comp. P. 306; 5 CFR 735.101-412.

2. Section 0.735-101 is revised to read
as follows:

§0.735-101 Purpose.

The maintenance of high standards of
honesty, integrity and impartiality by
Government employees is essential for
the proper performance of the public
business and the maintenance of
confidence by citizens in their
Government. To inform the public and
Department staff as to the specific
application of this general principle, this
part sets forth the Department's
regulations prescribing standards of
conduct for, and governing the
submission of statements of employment
and financial interests by, its employees.
All questions concerning, or requests
for, opinions should be directed to the
Department Counselor or to a Deputy
Counselor, or to the Office of Ethics in
Headquarters.

3. Section 0.735-102 is revised to read
as follows:

§0.735-102 Definitions.

Business entity means a corporation,
company, firm, partnership, society,
joint stock company, or any other
organization or institution having a
business purpose including, but not
limited to:

(1) Non-profit organizations or

institutions which own or operate
housing units, and

(2) Educational and other institutions
doing research and development or
related work involving grants or other
types of financial assistance from, or
contracts with, the Government.

Department means the Deartment of
Housing and Urban Development.

Disclosure Forms means both Public
and Confidential Disclosure Forms.

Employee means an employee of the
Department other than a Special
Government employee.

Person means an individual human
being.

Special Government employee means
a person who is retained, designated,
appointed or employed by the
Department to perform temporary
duties, with or. without compensation,
for not more than 130 days, during any
period of 365 consecutive days, either on
a full-time or intermittent basis, as
defined in 18 U.S.C. 202.

4. Section 0.735-104 is revised to read
as follows:

§ 0.735-104 Responsibilities of Ethics
Officlals.

(a) General Counsel. The General
Counsel is the Department's Designated
Agency Ethics Official and the
Department's Standards of Conduct
Counselor (Department Counselor). As
the Designated Agency Ethics Official,
the General Counsel has primary
responsibility for the Department's
Standards of Conduct program, and is
vested with the duties and
responsibilities of a designated agency
ethics official as set forth in 5 CFR
2638.203 of the government-wide ethics
regulations promulgated by the Office of
Government Ethics.

(b) Assistant Secretary for
Administration. The Assistant Secretary
for Administration is the Alternate
Agency Ethics Official. The Assistant
Secretary for Administration is
responsible for the day-to-day
coordination and management of the
Standards of Conduct program. The
Assistant Secretary for Administration
shall carry out his or her responsibilities
under the Standards of Conduct
Program through the Department's
Office of Ethics.

(c) Director of the Office of Ethics.
Under the direction of the Assistant
Secretary for Administration, the
Director of the Office of Ethics will
coordinate and manage the
Department's Standards of Conduct
program. The Director of the Office of
Ethics will undertake the day-to-day
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operation of the Standards of Conduct
program.

(d) Regional Director of
Administration. The Regional Director
of Administration, in each Regional
Office, is responsible for implementing
the Standards of Conduct program in the
Field, as directed by the Office of Ethics.

(e) Regional Counsel. The Regional
Counsel, in each Regional Office, is
responsible for undertaking those
Standards of Conduct program duties, as
directed by the Office of General
Counsel.

(f) Deputy Counselors. The Associate
General Counsel for Equal Opportunity
and Administrative Law, the Assistant
General Counsel for Personnel and
Ethics Law, all Regional Counsels, the
Director of the Office of Ethics, and any
other employees designated by the
Department Counselor, shall serve as
the Department's Deputy Standards of
Conduct Counselors (Deputy
Counselors). The Deputy Counselors
assist the General Counsel, as the
Designated Agency Ethics Official, in
carrying out responsibilities with
respect to the Department's Standards
of Conduct program and in providing
advice to former, current and
prospective Department employees
regarding questions of conflicts of
interest and on other matters relating to
Standards of Conduct.

(g) The Inspector General, The
Inspector General is the Deputy
Counselor for employees of the Office of
Inspector General. The Inspector
General shall perform all necessary
duties involving the Standards of
Conduct program for employees of the
Office of Inspector General. These
duties include the collection, review and
maintenance of all Public and
Confidential Financial Disclosure Forms
submitted by employees of the Office of
Inspector General. The Inspector
General shall provide advice and
guidance to all former, current and
prospective employees of the Office of
Inspector General regarding matters
related to the Standards of Conduct.
Legal advice to the Office of Inspector
General regarding conflicts of interest
and Standards of Conduct shall be
provided by the Office of the Associate
General Counsel for Program
Enforcement.

Dated: June 19, 1992.
Jack Kemp,
Secretary.
[FR Doc. 92-15156 Filed 6-26-92; 8:45am]
BILLING CODE 4210-32-M

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Parts 905 and 968
[Docket No. R-92-1531; FR-2980-C-03]
RIN 2577-AB06

Public and Indian Housing
Comprehensive Grant Program and
Amendments to the Comprehensive
Improvement Assistance Program

AGENCY: Office of the Assistant
Secretary for Public and Indian Housing,
HUD.

ACTION: Final rule; technical
amendments.

sUMMARY: This document makes certain
editorial amendments to the
Department's final rule published in the
Federal Register on February 14, 1992
(57 FR 5514). The February 14, 1992 final
rule amended 24 CFR parts 905, 968, and
990 to establish the regulations for the
new Comprehensive Grant program, and
to revise the existing regulations of the
Comprehensive Improvement
Assistance program (CIAP).

EFFECTIVE DATE: June 29, 1992,

FOR FURTHER INFORMATION CONTACT:
For Indian housing issues, Dominic
Nessi, Director, Office of Indian
Housing, Public and Indian Housing,
room 4140, telephone (202) 708-1015.

For public housing issues, Janice
Rattley, Director, Office of Construction,
Rehabilitation and Management, Public
and Indian Housing, room 4136,
telephone (202) 708-1800.

The address for each of these contacts
is the Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410. Hearing-or
speech-impaired individuals may call
the TDD number for the Office of Public
and Indian Housing, (202) 708-0850.
(These are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: On
February 14, 1992 (57 FR 5514}, the
Department published in the Federal
Register a final rule which amended 24
CFR parts 905, 968, 990 to establish the
new Comprehensive Grant program for
public housing agencies (PHAs) and
Indian Housing authorities (IHAs) that
own or operate 500 or more public or
Indian housing units. The February 14,
1992 final rule also revised the existing
Comprehensive Improvement
Assistance Program (CIAP) to limit its
applicability to PHAs and IHAs that
own or operate fewer than 500 public or
Indian housing units.

Since the final rule was published, the
Department discovered related editorial

errors in §§ 905.602, 905.627, 968.102 and
968.225.

Section 905.627 sets forth the
regulations governing homebuyer

_ participation in the Indian housing CIAP

program. This section provides in
paragraph (b)(1) that the IHA shall
inform each homebuyer family that to
participate, the family must be in
compliance with its financial obligations
under its homebuyer agreement.
However, the obligation to be in
compliance with all financial obligations
under the family's homebuyer agreement
is applicable to both the Indian Housing
CIAP program and the Indian Housing
Comprehensive Grant program, and was
intended to be included in § 905.602 of
the “General Provisions” of subpart I
(§§ 905.600-905.603) of part 905.

This document therefore corrects this
error by removing this paragraph from
§ 905.627, and inserting in § 905.602.

Section 968.225 sets forth the
regulations governing homebuyer
participation in the public housing CIAP
program, and contains language
identical to that contained in § 905.627.
As with § 905.627, it was intended that
the February 14, 1992 final rule remove
paragraph (b)(1) from § 968.225 (which is
identical to paragraph (b)(1) of
§ 905.627) and insert this paragraph in
§ 968.102 of the “"General" provisions of
part 968, to make this paragraph
applicable to both the public housing
CIAP program and the public housing
Comprehensive Grant program. It was
discovered that not only did the
February 14, 1992 final rule fail to make
this revision, but that the entire
§ 968.225 was inadvertently omitted
from the rule.

This document therefore corrects the
editorial omissions found-in §§ 906.602,
905.627, 968.102 and 968.225, as
discussed above.

List of Subjects
24 CFR Part 905

Aged, Grant programs—housing and
community development, Grant
programs—Indians, Handicapped,
Indians, Loan programs—housing and
community development, Loan
programs—Indians, Public housing,
Reporting and recordkeeping
requirements.

24 CFR Part 968

Grant programs—housing and
community development, Loan
programs—housing and community
development, Public housing, Reporting
and recordkeeping requirements.
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Accordingly, the following
amendments are made to 24 CFR parts
905 and 968:

PART 905—INDIAN HOUSING
PROGRAMS

1. The authority citation for 24 CFR
part 905 continues to read:

Authority: 42 U.S.C. 1437aa, 1437bb, 1437cc,
1437ee; 25 U.S.C. 450e(b); 42 U.S.C. 3535(d).

2. Section 905.602 is amended by
adding a paragraph (d) to read as
follows:

§ 905.602 Special requirements for
Turnkey il and Mutual Help developments.

(d) In order to participate, the
homebuyer must be in compliance with
his financial obligations under its
homebuyer agreement.

3. Section 905.627(b) is amended by
revising paragraph (b) to read as
follows:

§905.627 Homebuyer participation.
- - - * L

(b) The IHA shall inform each
homebuyer family that:

(1) It will have an opportunity to
express its views and preferences with
respect to the modernization of its home;

(2) The purchase price and the
amortization period will be increased as
provided in § 906.602;

(3) It will have an opportunity to
participate in the final inspection of the
work to determine completion in
accordance with the requirements; and

(4) Participation in the program is
optional.

L] * L] * -

PART 968—PUBLIC HOUSING
MODERNIZATION

4. The authority citation for 24 CFR
part 968 continues to read as follows:

Authority: 42 U.S.C. 1437d, 1437]; 42 U.S.C.
3535d.

5. Section 968.102 is amended by
adding a paragraph (d) to read as
follows:

§968.102 Special requirements for
Turnkey Iii developments.

(d) In order to participate, the
homebuyer must be in compliance with
its financial obligations under its
homebuyer agreement.

8. Section 968.225 is amended by
revising paragraph (b) to read as
follows:

§968.225 Homebuyer participation.
(b) The PHA shall inform each
homebuyer family that:

(1) It will have an opportunity to
express its views and preferences with
respect to the modernization of its home;

(2) The purchase price and the
amortization period will be increased as
provided in § 968.102;

(3) It will have an opportunity to
participate in the final inspection of the
work to determine completion in
accordance with the requirements; and

(4) Participation in the program is
optional.

Dated: June 23, 1992,

Joseph G. Schiff,

Assistant Secretary for Public and Indian
Housing.

[FR Doc. 92-15155 Filed 6-26-92; 8:45 am|
BILLING CODE 4210-33-M

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 70 and 75
RIN 1219-AA11

Safety Standards for Underground
Coal Mine Ventilation; Correction

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Final rule; corrections.

SUMMARY: This document corrects errors
in the safety standards for underground
coal mine ventilation final rule that
appeared in the Federal Register on May
15, 1992 (57 FR 20868).
EFFECTIVE DATE: August 16, 1992,
FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances.
MSHA, phone (703) 235-1910.
SUPPLEMENTARY INFORMATION: On May
15, 1992, MSHA published a final rule to
revise its safety standards for
underground coal mine ventilation. This
document corrects the errors in that rule.
1. On page 20905, in the first column,
in the 3rd paragraph, the 3rd line from
the bottom of the page, “August 186,
1992" should read "September 16, 1992".
2. On page 20905, in the second
column, in the first line “August 15,
1992"” should read “September 15, 1992".
3. On page 20917, in § 75.323(c)(2), in
the second column, the 16th line from
the top of the page, 245" should be
removed.

Dated: june 23, 1992.
Patricia W. Silvey,

Director, Office of Standards, Regulations
and Variances.

[FR Doc. 92-15140 Filed 6-26-92; 8:45 am|
BILLING CODE 4510-43-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 141 and 142
[FRL-4146-7]

Drinking Water Regulations: Maximum
Contaminant Level Goals and National
Primary Drinking Water Regulations
for Lead and Copper

AGENCY: Environmental Protection
Agency.

ACTION: Final rule; correcting
amendments.

SUMMARY: EPA is correcting errors in
the text of the national primary drinking
water regulations for lead and copper
adopted under SDWA that appared in
the Federal Register on June 7, 1991 (56
FR 26460) and the Phase Il regulations
for 26 synthetic organic chemicals
(SOCs) and seven inorganic chemicals
(IOCs) that appeared in the Federal
Register on January 30, 1991 (56 FR
3526).

EFFECTIVE DATE: The changes in 40 CFR
141.86 to 141.91 become effective on June
29, 1992. The changes in 40 CFR 141.80 to
141.85 become effective on December 7,
1992. The changes in 40 CFR 142.62
become effective on July 30, 1992.

FOR FURTHER INFORMATION CONTACT:
Jeff Cohen, Office of Ground Water and
Drinking Water (WH-550), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington, DC 20460 (202)
260-5456, or call the U.S. EPA Safe
Drinking Water Hotline between 8:30
a.m. to 5 p.m. Eastern Standard Time,
Monday through Friday excluding
Federal holidays, by telephoning toll-
free 1-800-426-4791 nationwide.

SUPPLEMENTARY INFORMATION:

On June 7, 1991 the United States
Environmental Protection Agency
promulgated maximum contaminant
level goals (MCLGs) and national
primary drinking water regulations
(NPDWRs) for lead and copper (56 FR
26460). On January 30, 1991 the United
States Environmental Protection Agency
promulgated MCLGs and NPDWRs for
26 synthetic organic chemicals (SOCs)
and seven inorganic chemicals (IOCs).
The regulatory text that appears in the
Code of Federal Regulations contains
minor errors or omissions in the
monitoring, treatment technique, and
reporting requirements. This notice
corrects those errors and clarifies the
regulatory requirements under the rule,
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Corrections to NPDWRs for Lead and
Copper Published on June 7, 1991 (56 FR
26460)

Section 141.80(a)(2) of the final rules
set forth the effective dates of the
regulations. The Agency intended to
have the provisions of 40 CFR 141.80
become effective on December 7, 1992.
In a July 15, 1991 correction to the final
rules (56 FR 32113, the Agency
corrected errors in § 141.80(a)(2)
regarding the effective dates for other
sections of the rules. The july 15, 1691
notice, however, failed to include an
effective date for § 141.80. This notice
corrects the language of § 141.80(a)(2] to
include the appropriate date.

Section 141.84 of the final rule
requires all water systems that continue
to exceed the lead action level after
installing optimal corrosion control
treatment, and, if necessary, source
water treatment, to replace all lead
service lines. As discussed in the
preamble to the final rule (56 FR 26521},
the Agency intended the lead service
line replacement requirements to be
triggered on the basis of first draw tap
water samples, and not lead service line
samples. Thus the Agency intended to
allow any system that subsequently
meets the lead action level in first draw
tap water samples to cease replacing its
lead service lines. Section 141.84(g) of
the rule, however, inadvertently states
that any water system meeting the lead
action Jevel in lead service line samples
could cease replacing lead service lines.
"This notice corrects the language in
§ 141.84(g) of the regulation to clarify
that systems must meet the lead action
Jevel in first draw tap water samples,
rather than lead service line samples, in
order to cease replacing lead service
lines.

The final rule requires all public water
systems that exceed the lead action
level to deliver a public education
program in accordance with the
requirements in § 141.85. The content of
the printed materials that must be sent
to all consumers receiving water from
such systems includes information on
the requirements of this regulation, the
health effects of lead, the sources of
Jead in drinking water, and steps
consumers can take to reduce their
exposure to lead in drinking water. The
required public education language in

§ 141.85(a)(1) of the regulation
incorrectly states that public water
systems must replace lead service lines
“that contribute lead concentrations of
15 ppb or more.” Because systems are
required under § 141.84 to replace lead
service lines where the level exceeds 15
ppb, the Agency intended the public
education material to state that water

systems must replace lead service lines
“that contribute to lead concentrations
of more than 15 ppb.” Today's notice
corrects this error.

In addition, the printed material each
public water system must deliver to its
consumers includes the name and phone
number of municipal and county
agencies that can provide consumers
with information on the community's
water supplier and the local laboratories
qualified to conduct lead analyses.
Section 141.85(a)(4)(iv}(B) of the
regulation contains a minor
typographical error, (the regulation
refers to “city of county departments”
instead of “city or county departments”)
which is corrected by this notice.

Section 141.86(a)(9) of the final rule
requires each public water system that
contains lead service lines to collect 50
percent of the first draw samples it
collects during each monitoring period
from sites that contain lead plumbing
and 50 percent of the first draw samples
it collects during each monitoring period
from sites served by lead service lines.
As explained in the preamble (56 FR
26521), the Agency intended that all of
the lead and copper tap water samples
collected during each monitoring period
be first draw tap water samples. Section
141.86(a)(9) of the urle mistakenly states
that a water system must collect lead
service line samples, rather than first
draw samples, from those sites served
by lead service lines. This notice
corrects the language in § 141,86(a)(9) of
the regulation to clarify tht systems must
collect first draw from all targeted
sampling sites during each monitoring
period.

Section 141.86 of the final rule
requires all public water systems to
collect first draw tap water samples
from residences that contain the most
recently installed lead plumbing
materials prior to the lead ban becoming
effective. These samples must be one-
liter in volume and reside in the interior
plumbing of each structure for at Jeast
six hours. As discussed in the preamble
to the final rule {56 FR 26519, EPA 1990L)
the Agency intended that first draw
samples, which are not acidified
immediately, stand in the original one-
liter container for at Jeast 28 hours after
acidification to insure that all of the lead
has dissolved. The final rule
inadvertently omits a sentence from
§ 141.86(b}(2) of the regulation informing
public water systems of this
requirement. This notice corrects that
error.

As discussed in the preamble to the
final rule (56 FR 26522), all public water
systems serving 3,300 or fewer people
begin tap water sampling on July 1, 1993.

EPA is correcting a typographical error
that appears in the table in

§ 141.86(d)(1). The last "system size"
entry in the table currently reads
*3,300". This entry should read "<3,300".
This notice corrects this error,

As discussed in the preamble to the
final rule (56 FR 26524), the Agency
intended to allow all small and medium-
size water systems that meet the lead
and copper action level during two
consecutive six-month moniloring
periods to reduce the number and
frequency of lead and copper tap water
sampling. In all such instances EPA
believes these water systems have
installed optimal corrosion control
treatment, and are providing minimally
corrosive water to their customers.
Section 141.86(d){1)(ii}(B) inadvertently
states that small and medium-size water
systems shall collect lead and copper
tap water samples until they meet the
lead or copper action level during two
consecutive six-month monitoring
periods. This notice corrects this error.

As discussed in the preamble to the
final rule (56 FR 26526), the Agency
intended to require all small and
medium-size water systems that exceed
the lead or copper action level to collect
water guality parameter samples during
the same monitoring period in which the
exceedance occurred. The Agency
intended this requirement to apply to
small and medium-size systems during
all monitoring periods in which they
exceed an action level, including
reduced monitoring periods. This notice
therefore adds language to
§ 141.86(d)(4)(v) of the regulation to
clarify that small and medium-size
water systems exceeding an action level
while collecting lead and copper tap
water samples at a reduced number and
frequency must collect water guality
parameter samples.

Section 141.87(e)(2) of the final rule
allows a public water system that
maintains state-specified water quality
parameters in the distribution system for
three consecutive years—six
consecutive six-month monitoring
periods—to reduce the frequency of
water quality parameter monitoring

from biannually to annually. As
discussed in the preamble to the final
rule (56 FR 26527), the Agency also
intended to allow a water system that
maintains state specified water quality
parameters in the distribution system for
three consecutive years—three twelve-
month monitoring periods—to reduce
the frequency of water quality
parameter monitoring from annually to
triennially. Section 141.87 inadvertently
omits this provision from the final rule.
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This notice amends the final rule to
correct this error.

Section 141.87(e)(4) of the final rule
requires all public water systems that
fail to'operate in accordance with state
specified water quality parameters
during reduced monitoring to resume
monitoring at the number and frequency
applicable to water systems
immediately after the state establishes
water quality parameter values. Section ,
141.87(e)(4) mistakenly cross references
§ 141.87(c) rather than § 141.87(d)
(which relates to water quality
parameter monitoring after the
parameters are specified by the state),
This notice corrects that error.

Section 141.88(c) of the final rule
requires all public water systems that
install source water treatment to collect
lead and copper source water samples
at each entry point to the distribution
system during each of two consecutive
six-month monitoring periods after
treatment is installed. Section 141.88(c)
mistakenly refers to § 141.83(a)(2) as
centaining the requirement to install
source water treatment; the correct
reference should have been to .

§ 141.83(a)(3). This notice corrects this
error, - :

Section 141.88(e)(2) of the final rule
allows surface water systems that meet
the maximum permissible lead and
copper source water levels set by the
state for three consecutive years to
reduce the monitoring frequency from
annually to once every nine-year
compliance cycle. The parenthetical
statement at the end of § 141.88(e)(2)
mistakenly refers to § 141.23 as
containing the definition of “nine-year
compliance cycle"; the correct reference
should be § 141.2. This notice corrects
this error, :

Section 141.89 of the final rule
contains a table of analytic methods
accompanied by several footnotes. The
Agency intended that the analytic
methods included in the table be used
by water systems and states to analyze
lead, copper and water quality
parameter samples. This notice revises
footnotes 5, 6, and 7 to insure they
correspond to the most recently updated
edition of EPA's “Methods for the
Determination of Metals in
Environmental Samples"” (EPA/600/4-
91/010). The updated edition of this
document does not alter the substance
of any of the analytic methods included
in § 141.89. The revised document
simply provides laboratory analysts
with additional background information
on EPA methods for analyzing lead an
copper. This document is currently the
only source of these methods.

In addition to amending the footnotes
to the table in § 141.89, EPA is correcting

a typographical error that appears in the
table for EPA method 365.2. The table
currently states that method 365.2 is
colorimetric, ascorbic acid, two reagent.
The table should state that method 365.2
in colorimetric, ascorbic acid, single
reagent. This notice corrects this error.

EPA has estimated a practical
quantitation limit (PQL) for copper of
0.050 mg/L and a method detection limit
(MDL) for copper of 0.001 mg/L (0.020
mg/L may be used as the MDL when
atomic absorption direct aspiration is
used). See 56 FR 26510-12. Section
141.89(e) allows public water systems to
report the results of copper samples
with concentrations measured between
the PQL and the MDL as either the
actual level or one-half the copper PQL.
However, this provision mistakenly
identifies one-half the copper PQL as
0.015 mg/L rather than 0.025 mg/L (The
copper PQL is 0.050 mg/L). This notice
corrects that error,

Section 141.80(c) of the final rule
requires all public water systems to
report the completion of a series of
milestones to insure that the corrosion
control treatment requirements are
completed in accordance with the
schedules in the final regulation. The
Agency intended to have all water
systems that wish to demonstrate to the
state that optimal corrosion control
treatment has been installed to report
the information in § 141.81(b)(2) or (3) to
the state. Section 141.90(c)(1) mistakenly
cross references § 141.82(b)(2) or (3)
rather than § 141.81(b)(2) or (3). This
notice corrects that error.

Section 141.90(e)(2)(ii) of the final rule
requires each public water system
subject to the lead service line
replacement requirements to
demonstrate annually that it has
replaced at least 7 percent of its lead
service lines, or has collected lead
service line samples indicating that the
lead lines not replaced contribute less
than 0.015 mg/L to tap water lead levels.
Section 141.90(e)(2)(ii) mistakenly cross
references § 141.84(b) rather than
§ 141.84(c). This notice corrects that
€erTor.

Corrections to NPDWRs for Inorganic
Chemicals Published on January 30, 1991
(56 FR 3526)

The United States Environmental
Protection Agency (EPA) promulgated
maximum contaminant level goals
(MCLGs) and national primary drinking
water regulations (NPDWR) for 26
synthetic organic chemicals (SOCs) and
seven inorganic chemicals (I0Cs) (56 FR
3526) on January 30, 1991 (“phase II
rule”). All sections of the phase II rule
(56 FR 3596) will become effective on
July 30, 1992. Section 142.62 of the phase

II rule contains requirements for
granting variances and exemptions from
maximum contaminant levels (MCL) for
organic and inorganic chemicals, but
does not contain provisions for granting
exemptions from the lead and copper
rule.

EPA promulgated MCLGs and
NPDWRs for lead and copper (56 FR
26460) on June 7, 1991 (“lead and copper
rule"). Section 142.62 of the final lead
and copper rule (56 FR 26563) amended
requirements for granting variances and
exemptions from MCLs for organic and
inorganic chemicals and established
procedures for granting exemptions from
the treatment technique requirements
for lead and copper. Specifically,

§8§ 142.62 (f), (g) and (h)(?) of the lead
and copper rule contain provisions for
granting exemptions from the corrosion
control treatment, source water
treatment, and lead service line
replacement requirements in the lead
and copper rule. These provisions
became effective on July 7, 1991.

The requirements in § 142.62 of the
“Phase II" rule become effective after
the requirements in § 142.62 of the lead
and copper rules, and the Phase II
provisions will therefore supersede the
latter requirements on July 30, 1992.
However, because the final Phase II rule
was published before the lead and
copper rule, it does not include the
language which the Agency included in
§ 142.62 (f), (g) and (h)(7) of the lead and
copper rule related to exemptions for
lead and copper. EPA wishes to retain
that language after the Phase II rule
becomes effective, to ensure that
exemptions from the corrosion control
treatment, source water treatment, and
lead service line replacement
requirements in the lead and copper rule
are available. To avoid the inadvertent
result of having those provisions deleted
from the CFR, EPA is today correcting
§ 142.62 (f), (g) and (h)(7) in the Phase II
rule to include the language related to
granting exemptions from the treatment
technique requirements in the lead and
copper rule.

List of Subjects in 40 CFR Parts 141 and
142

Administrative practice and
procedure, Chemicals,
Intergovernmental relations, Reporting
and recordkeeping requirements and
water supply.

Dated: June 16, 1992.
Alan Fox,
Acting Assistant Administrator for Water.

The following corrections are made to
40 CFR, subpart I, §§ 141.80 to 141.90:
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1. The authority citation continues to
read as follows:

- Authority: 42 U.S.C. 300f, 300g-1, 300g-2,
300g~3, 300g—4, 300g-5, 300g-6. 300j-4, and
300j-9.

§141.80 [Corrected]

2. Section 141.80(a)(2) is revised to
read as follows:

§ 141.80 General requirements,

(8) .- N

(2) The requirements set forth in
§§ 141.86 to 141.91 shall take effect on
July 7, 1991, The requirements set forth
in §§ 141.80 to 141.85 shall take effect on
December 7, 1992,

- . * * .

§ 141.84 [Corrected]

3. Section 141.84(g) is revised to read
as follows:

§ 141.84 Lead service line replacement
requirements.

- . - . .

(g) Any system may cease replacing
lead service lines whenever first draw
samples collected pursuant to
§ 141.86(b)(2) meet the lead action level
during each of two consecutive
monitoring periods and the system
submits the results to the State. If first
draw tap samples collected in any such
system thereafter exceeds the lead
action level, the system shall
recommence replacing lead service lines
pursuant to paragraph (b) of this section.

- * * . .

§ 141.85 [Corrected]

4. In § 141.85(a)(1), the fifth sentence
is revised to read as follows:

§ 141.85 Public education and
supplemental monitoring requirements.

. . * * *

(8) . .

(1) * * * We are also required to
replace each lead service line that we
control if the line contributes lead
concentrations of more than 15 ppb after
we have completed the comprehensive
treatment program. * * *

- - - - -

5. Section 141.85(a)(4)(iv)(B) is revised

to read as follows:

§ 141.85 Public education and
supplemental monitoring requirements.

(8) LI

(4) L I

(iv) BNy

(B) [insert the name of city or county
department that issues building permits]
at [insert phone number] can provide
you with information about building
permit records that should contain the

names of plumbing contractors that
plumbed your home; and

* * * * »

§ 141.86 [Corrected]

6. Section 141.86(a)(9) is revised to
read as follows:

§ 141,86 Monitoring requirements for lead
and copper in tap water.

(B) .o

(9) Any water system whose
distribution system contains lead
service lines shall draw 50 percent of
the samples it collects during each
monitoring period from sites that
contain lead pipes, or copper pipes with
lead solder, and 50 percent of the
samples from sites served by a lead
service line. A water system that cannot
identify a sufficient number of sampling
sites served by a lead service line shall
demonstrate in a letter submitted to the
State under § 141.90(a)(4) why the
system was unable to locate a sufficient
number of such sites. Such a water
system shall collect first draw samples
from all of the sites identified as being
served by such lines.

7. Section 141.86(b)(2) is amended by
adding a sentence, "If the sample is not
acidified immediately after collection,
then the sample must stand in the
original container for at least 28 hours
after acidification,” immediately before
the last sentence of the paragraph.

8. In the table in § 141.86(d)(1), the last
“system size" entry, which reads,
3,300, is revised to read, "'<3,300".

9. Section 141.86(d)(1)(ii)(B) and (4)(v)
are revised to read as follows:

§ 141.86 Monitoring requirements for lead
and copper in tap water

»
- - - - -

(d) , - A

(1) L

(ii) - * »

(B) The system meets the lead and
copper action levels during two
consecutive six-month monitoring
periods, in which case the system may
reduce monitoring in accordance with
paragraph (d)(4) of this section.

- - - - -

(4) Yagk

(v) A small- or medium-size water
system subject to reduced monitoring
that exceeds the lead or copper action
level shall resume sampling in
accordance with paragraph (d)(3) of this
section and collect the number of
samples specified for standard
monitoring under paragraph (d) of this
section. Such system shall also conduct
water quality parameter monitoring in
accordance with § 141.87 (b), (c) or (d)
(as appropriate) during the monitoring
period in which it exceeded the action

level. Any water system subject to the
reduced monitoring frequency that fails
to operate within the range of values for
the water quality parameters specified
by the State under § 141.82(f) shall
resume tap water sampling in
accordance with paragraph (d)(3) of this
section and collect the number of
samples specified for standard
monitoring under paragraph (c) of this
section,

§ 141.87 [Corrected]

10. In § 141.87, a second sentence is
added to paragraph (e)(2) to read as
follows:

§ 141.87 Monitoring requirements for
water quality parameters.

* * » - -

[e) . -

(2) * * * Any water system that
maintains the range of values for the
water quality parameters reflecting
optimal corrosion control treatment
specified by the State under § 141.82(f)
during three consecutive years of annual
monitoring under this paragraph may
reduce the frequency with which it
collects the number of tap samples for
applicable water quality parameters
specified in paragraph (e)(1) from
annually to every three years.

. . - * *

11. Section 141.87(e)(4) is revised to
read as follows:

§ 141.87. Monitoring requirements for
water quality parameters.

* * * - *

[e) SR N

(4) Any water system subject to the
reduced monitoring frequency that fails
to operate within the range of values for
the water quality parameters specified
by the State in § 141.82(f) shall resume
tap water sampling in accordance with
the number and frequency requirements
in paragraph (d) of this section.

§ 141.88 [Corrected]

12. Section 141.88(c) is revised to read
as follows:

§ 141.88 Monitoring requirements for lead
and copper in source water.

. * . - »

(c) Monitoring frequency after
installation of source water treatment.
Any system which installs source water
treatment pursuant to § 141.83(a)(3)
shall collect an additional source water
sample from each entry point to the
distribution system during two
consecutive six-month monitoring
periods by the deadline specified in
§ 141.83(a)(4).
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13. In § 141.88(e)(2), the parenthetical
statement in the last line is reviged to
read as follows:

§ 141.88 Monitoring requirements for lead

and copper in source water. :
- - - - -
(e L

(2) * * * (as that term is defined in
§ 141.2).

§141.89 ([Corrected]

14. In the table in § 141.89(a), the
“Methodology” entry for EPA method
365.2, which states, “Colorimetric, .
ascorbic acid, two reagent,” is revised to
read “Colorimetric, ascorbic acid, single
reagent."

15. In § 141.89(a), footnotes 5, 6, and 7
are revised to read as follows:

*“Determination of Metals and Trace
Elements in Water and Wastes by
Inductively Coupled Plasma—Atomic
Emission Spectrometry,” Revision 3.3, April
1991, “Methods for the Determination of
Metals in Environmental Samples.” Office of
Research and Development, Washington, DC
20460. EPA /800/4-91/010, June 1991,

%‘Determination of Trace Elements in
Waters and Wastes by Inductively Coupled
Plasma—Mass Spectrometry,” Revision 4.4,
April 1991, “Methods for the Determination of
Metals in Environmental Samples,” Office of
Research and Development, Washington, DC,
20460. EPA /600/4-91/010, June 1991.

?"Determination of Trace Elements by
Stabilized Temperature Graphite Furnace
Atomic Absorption Spectrometry,” Revision
1.2, April 1991, “Methods for the
Determination of Metals in Environmental
Samples," Office of Research and
Development, Washington, DC 20460. EPA/
600/4-81/010, June 1991,

16. Section 141.89(a)(4) is revised to
read as follows:

§ 141.89 Analytic methods.

(a) * e

(4) All copper levels measured
between the PQL and the MDL must be
either reported as measured or they can
be reported as one-half the PQL (0.025
mg/L). All levels below the copper MDL
must be reported as zero.

§141.90 [Corrected]
17. Section 141.90 (c)(1) and (e)(2)(ii)
are revised to read as follows:

§ 141.90 = Reporting requirements.
- - - - .

(C] . .
(1) For systems demonstrating that
they have already optimized corrosion

control, information required in

§ 141.81(b) (2) or (3).
(e) .« * o

(2) L I

(ii) Conducted sampling which
demonstrates that the lead
concentration in all service line samples
from an individual line(s), taken
pursuant to § 141.86(b)(3). is less than or
equal to 0.015 mg/L. In such cases, the
total number of lines replaced and/or
which meet the criteria in § 141.84(c)
shall equal at least 7 percent of the
initial number of lead lines identified
under paragraph (a) of this section (or
the percentage specified by the State
under § 141.84(f)).

40 CFR § 142.82, which becomes
effective on July 30, 1992, is amended as
follows:

PART 142—{AMENDED]

1. The authority citation for Part 142
continues to read as follows:

Authority: 42 U.S.C. 300f, 300g-1, 300g-2,
300g-3, 300g—4, 300g-5, 300g-8, 300j-4, 300j-8.
§ 14262 [Corrected]

2. Section 142.62(f), introductory text

of (g), and (h)(7) are revised to read as
follows:

§ 142.62 Variances and exemptions from
the maximum contaminant levels for
inorganic and organic contaminants and
the treatment technique for lead and
copper.
- - - - -

(f) The State may require a public
water system to use bottled water,
point-of-use devices, point-of-entry
devices or other means as a condition of
granting a variance or an exemption
from the requirements of § 141.61 (a)
and (c) and § 141.62, to avoid an
unreasonable risk to health. The State
may require a public water system to
use bottled water and point-of-use
devices or other means, but not point-of-
entry devices, as a condition of granting

.an exemption from corrosion control

treatment requirements for lead and
copper in §§ 141.81 and 141.82 to avoid
an unreasonable risk to health, The
State may require a public water system
to use point-of-entry devices as a
condition of granting an exemption from
the source water treatment and lead
service line replacement requirements
for lead and copper under §§ 141.83 and
141.84 to avoid an unreasonable risk to
health.

(8) Public water systems that use
bottled water as a condition for
receiving a variance or an exemption
from the requirements of § 141.61(a) and
(c) and § 141.62, or an exemption from
the requirements of §§ 141.81-141.84
must meet the requirements specified in
either paragraph (g)(1) or (g)(2) and
paragraph (g)(3) of this section:

(h)'..

(7) In requiring the use of a point-of-
entry device as a condition for granting
an exemption from the treatment
technique requirements for lead and
copper under § 141.83 or § 141.84, the
State must be assured that use of the
device will not cause increased
corrosion of lead and copper bearing
materials located between the device
and the tap that could increase
contaminant levels at the tap.

[FR Doc. 92-15206 Filed 8-26-92; 8:45 am|
BILLING CODE 8560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service
42 CFR Part 60
RIN 0905-AD05

Health Education Assistance Loan
Program

AGENCY: Public Health Service, HHS.
ACTION: Final regulations.

SUMMARY: This final regulation amends
the existing regulations governing the
Health Education Assistance Loan
(HEAL) program to conform those
regulations with amendments made to
sections 727-739A of the Public Health
Service Act (the Act) by the Health
Professions Reauthorization Act of 1988.
This rule also revises the regulations: To
conform with the amendments made to
the Act by the Compact of Free
Association Act of 1985; to amend
regulatory sections that contain
information collection requirements
with current Office of Management and
Budget control numbers; and to make
other changes which are technical or
clarifying in nature. This amendments
bring the existing regulations up to date
with current department policy and
statutory amendments made to sections
727-739A of the Act.

EFFECTIVE DATE: These regulations are
effective June 29, 1992.

FOR FURTHER INFORMATION CONTACT:
Mr. Stuart Weiss, Chief, Health
Education Assistance Loan Branch,
Division of Student Assistance, Bureau
of Health Professions, Health Resources
and Services Administration, Parklawn
Building, Room 8-29, 5600 Fishers Lane,
Rockville, Maryland 20857, telephone
number: 301-443-1540.

SUPPLEMENTARY INFORMATION: The
Health Education Assistance Loan
(HEAL) program is governed by sections
727-739A (42 U.S.C. 294-294/-1) of the
Public Health Service (PHS) Act (the
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Act). Sections 727-739A of the Act
authorize the Secretary to provide a
Federal program of insurance for loans
made to students in schools of
allopathic medicine, osteopathic
medicine, dentistry, veterinary
medicine, optometry, podiatric medicine,
public health, pharmacy, and
chiropractic, and graduate students in
health administration, clinical
psychology and allied health. The loans
are made by eligible lenders such as
banks, credit unions, savings and loan
associations, pension funds, HEAL
schools, State agencies or
instrumentalities, and insurance
companies. Regulations governing the
HEAL program are codified at 42 CFR
part 60.

The Health Professions
Reauthorization Act of 1988, title VI of
Public Law 100-607, enacted November
4, 1988, made amendments to sections
727-739A of the PHS Act. This final rule
incorporates into the existing
regulations changes which are technical
and ministerial in nature, to conform the
regulations to the amendments made by
Public Law 100-607.

Public Law 100-607 provides an
amendment that requires that HEAL
holders must comply with any
provisions in the regulations required of
HEAL lenders, including but not limited
to provisions regarding applications,
contracts, and due diligence. The
Department is therefore adding
throughout the HEAL regulations, where
appropriate, the words “or holder"” or
“or holders" to comply with this overall
requirement.

Further amendments are being made
at the end of appropriate section texts to
cite current Office of Management and
Budget (OMB) control numbers in those
sections that contain information
collection requirements. A list of current
OMSB control numbers is provided in the
discussion of the Paperwork Reduction
Act section addressed later in this
preamble.

Other amendments are discussed
below according to the section numbers
and titles of the regulations.

Subpart A—General Program
Description

Section 60.1
Program?”'

“What is the HEAL

The Department is revising the first
sentence of paragraph (a) of this section
to change the word “osteopathy” to
“‘osteopathic medicine" and the word
“podiatry” to “podiatric medicine”, in
accordance with Public Law 100-607.

Subpart B—The Borrower

Section 60.5 “Who is an eligible
student borrower?"

The Department is revising paragraph
(a) of this section to reflect the revised
definition of “State” (as defined in
§ 60.50(a)), in accordance with Public
Law 99-239, the Compact of Free
Association Act of 1985.

Section 60.8 “What are the borrower's
major rights and responsibilities?"'

The Secretary is adding a new
paragraph (a)(12) to this section of the
regulations to incorporate the change
that allows any borrower who received
a HEAL loan with a fixed interest rate
exceeding 12 percent per year to enter
into an agreement with the lender which
made this loan for the reissuance or
refinancing of the loan at the interest
rate in effect for HEAL loans on the date
the borrower submits an application for
reissuance or refinancing.

Subpart C—The Loan

Section 60.10
borrowed?"

“How much can be

The Department is revising
paragraphs (a)(1) and (b)(2) of this
section to change in both places the
word “‘osteopathy” to “osteopathic
medicine” and the word "podiatry” to
“podiatric medicine”, in accordance
with Public Law 100-607.

Section 60.13

Paragraph (b) is revised to reflect the
statutory change for compounding
interest. Prior to November 4, 1988, the
lenders were required to compound
unpaid accrued interest semiannually.
The statutory change allows, rather than
requires, the compounding of interest on
a semiannual basis.

Subpart D—The Lender

The heading of subpart D is revised to
include the words "‘and Holder".

Section 60.30 “Which organizations
are eligible to apply to be HEAL
lenders?"

“Interest."”

The section heading is revised to
include eligible holders as well as
eligible lenders. In accordance with
sections 732(d) and 737(2) of the Act, as
amended by Public Law 100-607, the
Secretary is including an additional type
of organization as an “eligible lender”,
and is revising paragraph (c) of this
section to include the types of
organizations eligible to be holders.
Paragraph (d) has been added to clarify
that all holders of HEAL loans are

*subject to regulations applicable to

lenders including, but not limited to,

those provisions regarding applications,
contracts, and due diligence.

Section 60.31
HEAL lender.”

The section heading and paragraphs
(a) and (b)(1) are revised to include
eligible holders as well as eligible
lenders. The Secretary is revising
paragraph (c) of this section to state that
the applicant must develop written
procedures for making, servicing, an
collecting HEAL loans. ;

Section 60.32 “The HEAL lender or
holder insurance contract.”

“The application to be a

The Department is revising paragraph
(c)(3), in accordance with the statute, to
provide that, in making comprehensive
insurance contracts, the Secretary shall
give priority to eligible lenders that
agree to: (1) Make HEAL loans to
students at an interest rate below the
prevailing rate during the period
involved; or (2) to make HEAL loans to
students under more favorable terms
than those generally being offered by
eligible lenders for HEAL loans during
the period involved.

Section 60.35 “HEAL loan collection."

Paragraph (c)(3) of this section has
been revised to state that prior to the
payment of a default insurance claim by
the Secretary, the lender or holder must
commence and prosecute a legal action
for such default except under
circumstances specified by law.

Section 60.38 “Assignment of a HEAL
loan.”

The introductory text to this section
has been revised to reflect the statutory
change which adds “or a public entity in
the business of purchasing student
loans” to the definition of eligible
holder.

Section 60.40
claims."”

“Procedures for filing

" The Department is revising paragraph
(¢)(1)(i) of this section to state that if a
lender determines that it is not
appropriate to commence and prosecute
an action against a defaulted borrower,
it must file a default claim with the
Secretary within 30 days after it has
been determined to be in default.

Section 60.41 ‘“Determination of
amount of loss on claims."

Paragraph (a) has been revised to
clarify that the term “amount of loss"
means, with respect to a HEAL loan, the
unpaid balance of principal and interest,
“less the amount of any judgment
collected pursuant to default
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proceedings commenced by the eligible
lender or holder involved."”

Subpart E—~The School

Section 60.50 *“Which schools are
eligible to be HEAL schools?""

The Department also is amending the
concluding text of paragraph (a) that
defines “State”, by inserting after “Trust
Territory of the Pacific Islands™ “(the
Republic of Palau), the Republic of the
Marshall Islands, and the Federated
States of Micronesia”, in accordance
with Public Law 99-239, the Compact of
Free Association Act of 1985, This
change is being made to update, for
purposes of this loan program, those
entities that are viewed as a State,

Section 60.51
application.”

The Department is deleting the
citation in paragraph (f)(1) of this
section “and published under 34 CFR
674.13", since it is no longer used by the
Department of Education. The need
analysis methodologies are now
authorized under part F of title IV of the
Higher Education Act of 1985, as
amended.

Justification for Omitting Notice of
Proposed Rulemaking

Since these amendments are of a
technical and ministerial nature, the .

“The student loan

Secretary has determined pursuant to 5

U.S.C. 553 and departmental policy that

it is unnecessary and impractical to

follow proposed rulemaking procedures

or delay the effective date of these
regulations,

Regulatory Flexibility Act and Executive

Order 12291
The Department believes that the

resources required to implement the new

requirements in these regulations are
minimal in comparison to the overall

resources of the lenders and the schools.

Therefore, in accordance with the
requirements of the Regulatory
Flexibility Act of 1980, the Secretary
certifies that these regulations will not

have a significant economic impact on a

substantial number of small entities.

The Department also has determined
that this rule is not a major rule under
Executive Order 12291; therefore, a
regulatory impact analysis is not
required. The rule will not exceed the
threshold level of $100 million
established in section (b) of Executive
Order 12291,

Paperwork Reduction Act of 1980

The Health Education Assistance
Loan regulations contain information
collections which have been approved
by the Office of Management and
Budget under the Paperwork Reduction

Act of 1980 and assigned control
numbers 0915-0034, 0915-0036, 0915~
0038, 0915-0043, 0915-0100, and 0915-
0108. The title, description, and
respondent description of the
information collections are shown
below with an estimate of the annual
reporting, notification and
recordkeeping burdens. Included in the
estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Title: Health Education Assistance Loan
(HEAL) Program
Description: Authority for the Secretary
to provide a Federal program of
insurance for loans made to health
professions students. The loans are
made by eligible lenders such as
banks, credit unions; savings and loan
associations, pension funds, insurance
companies, HEAL schools, and State
agencies or instrumentalities of a
State.
Description of Respondents: Nonprofit
institutions, and businesses or other
for profit institutions,

ESTIMATED ANNUAL REPORTING, NOTIFICATION AND RECORDKEEPING BURDEN:

Annual No, of respondents

Frequen-
cy® of
response

Total
annual
re-
Sponses

Avera
burdegﬂe

60.7(a)(1) (i:

(Reporting)

29,442

87,000 45434 hrs......

60.7(a)(2):
(Notification)

60.7(a)2):
(Recordkeeping)

60.7(a)(3):
(Reporting)

60.7(c)2):
(Notfication)

Burden included in 60.7(a)(1)(i).

Burden included in 60.34(b)(2) and in 60.61(a) (1)

and (2).
Burden included in 60,7(a)(1)(ii).

Burden included in 60.34(b)(1)
V]

(R
60.7(c)(3):
(Reporting)
60.8(a)(5):
(Notification)
60.8(b)(3):
(Notificaton)

Burden included in 60.12(b)

Burden included in 60.38(a)

60.11(e):
(Notification)

60.11(f)(5):
(Notification)

37,200
Burden included in 60.34(b)(i)

60.12(b):

32,810

(Notification)

60.12(c):
(Notification)
.18:

Burden included in 60.12(b)

72

{Notification)
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ESTIMATED ANNUAL REPORTING, NOTIFICATION AND RECORDKEEPING BURDEN:—Continued

Total

Frequen-
Section No. Annual No. of respondents cy" of
response

60.21(b){2):
(Notification) 72
60.31(a):
(Reporting) 70

72

72

72

72

60.33(g):
(Notification) o g
60.34(b)(1):
(Notification) 72

72 31,071

72 250,000

72 10,000
72 10,000

60.35(a)(2):
(Reporting) D72 72 10,000

(Reporting) Burden included in 60.40(a)
(Recordkeeping) 72 . 2,500
60.35(c)(2):
(Notification) 72 1,800
60.35(e):
(Notification) 72
60.37(a):
(Notification) 72
60.37(a)(1):

72

60.97{c):
(Hoeotdk“png) 72
60.37(c)(1):

72

(Recordk
60.37(c)(3):
72

72
70

72

70

72

(Recordki
€0.40(c)(1)():

(Reporting)
60.40(c)(1 )QI):

(Reporting)
60.40(c)(1)(ii):

(Reporting) 72
et 72

Burden included in 60.40(a)
Burden included in 60.40(a)

60.40(c)(2):
(Reporting

60.40(c)(3):
(Report

60.40(c)4):

Burden Included in 60.40(a)
Burden included in 60.40(a)

(Reporting) Burden included in 60.40(a)

(Notification) 72

60.42(a)(1):
(Recordkeeing) Burden included in 60.42(a)(2)

60.42(a)(2):
|

60.42(b):
(R
60.42(d):

72

72

72
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ESTIMATED ANNUAL REPORTING, NOTIFICATION AND RECORDKEEPING BURDEN:—Continued

Educational study programs, Health

professions, Loan programs—education,
Loan programs—health, Medical and
dental schoels, Reporting and
recordkeeping requirements, Student
aid.
(Catolog of Federal Domestic Assistence, No.
13.108, Health Education Assistance Loan
Program)

Dated: November 7, 1991.

James O. Mason,

Assistant Secretury for Health.
Approved: January 3, 1992.

Louis W. Sullivan,

Secretary.

Accordingly, 42 CFR part 60 is
amended &s follows:

PART 60—~HEALTH EDUCATION
ASSISTANCE LOAN PROGRAM

1. The authority citation for 42 CFR
part 60 is revised to read as follows-

Service Act, 58 Stat. 690, as amended, 63 Stat.

35 {42 U.S.C. 218); secs. 727-739A of the
Public Health Service Act, 90 Stat. 2243, as
amended, 93 Stat. 582, 99 Stat. 529-532, 102
Stat. 3122-3125 (42 U.S.C. 294-294/-1).

Subpart A—General Program
Description

§60.1 [Amended]

2. Section 60.1, in subpart A, is
amended in the first sentence of
paragraph (a) by removing the word
“osteopathy” and adding in its place the
words “osteopathic medicine”, and
remaving the word “podiatry” and
adding in its place the words “podiatric
medicine™. Further, § 60.1 is amended in
the last sentence of paragraph (a) by
adding the words “or holder” after the
word “lender”.

Total Average omMB
Frequen- Annual
Section No. Annual No. of respondents cy* of "::" b‘;:‘"' burden 0:105-
response spomses. | response hours
60.42(e):
(Reporting )... 5 S|2hrs....... 10Ns....... 0108
60.51(a):
(Reporting) 400 725 29,000 | 32 min......| 15467 Ivs....| 0038
aroe
60.51(N{1):
(Recordkeeping) Brdon inchided i SOOMONS) .00 2 Sl R e L I R e e o108
60.51(1)(2):
(Recordkeeping) Burden included in 60.61(2)(5) 0108
60.53:
(Notification) Burden included in 60.61(a)(7) 0108
60.54:
(Notification) 411 31% [ 25 min.....[ 130 hrs 0108
60.56(a).
(Recordkeeping) Burden. inciuded in 80.61(a)(5) 0108
60.56(b):
(Recor Tl T L i it Aol | IS R0 A AR U e 0108
60.56(c):
(Reporting) 411 411 (4 hrs........ 1644 hrs......| 0108
60.57:
(Netification) 411 1,240 [ 8 min........ 165 ws......... 0108
(R 411 411 | 45 min....| 308 hes ... 0108
60.61(a)(1):
(Notification) an 31,071 [ 35 min....| 18,125 ws....] Q108
(Recordkeeping}. 411 31,071 | Smin....... 2589 hrs....... 0108
60.81(a)(2k
(Notification) 3 311 | 35S min....| 181 rs........| 0108
(Notification) 411 31,071 | 55 min......| 28,482 Ivs....| 0108
ing) a1 31,070 | Smin....[ 2589 hrs....... 0108
60.61@)3):
(Notification; 411 621 | 12min....| 124w .......... 0108
60.61(a)4):
(Recordkeeping) 41 411 |Shrs.. ) 2055 hes.....| 0108
60.61(a)(5):
FoLR 4an 90,000 [ 15 min....| 22500 Ivs....!| 0108
60.61(a)(6):
(Recordkeeping).......... 411 31,071 | 2 min........ 1,036 hrs 0108
60.61(a)(7):
(Notification) ... 411 37,200 [ 1O min...... 6,200 Mrs....... 0108
60.61(b):
(Reporting)....... 411 0|0 0 0108
* Not available for reguiatons with burden cleared under 0915-0108.
List of Subjects in 42 CFR Part 60 Authority: Section 215 of the Public Health Subpart B—The Borrower

3. Section 60.5, in subpart B, is
amended by revising paragraph (a) to
read as follows:

§60.5 Whe is an eligible student
borrower?

- - . - -

(a) He or she must be a citizen,
national, or lawful permanent resident
of the United States, permanent resident
of the Trust Territory of the Pacific
Islands (the Republic of Palau), the
Republic of the Marshall Islands, the
Federated States of Micronesia, the
Commonwealth of the Northern Mariana
Islands, or American Samea, or lawful
permanent resident of the
Commonwealth of Puerto Rico, the
Virgin Islands or Guam;

4. Section 60.7 is amended by revising
paragraphs (a}(2), (c){2). and the
parenthetical phrase at the end of the
section to read as follows:
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§60.7 The loan application process.

(a) L

(2) The student applicant must be
informed of the Federal debt collection
policies and procedures in accordance
with the Department's Claims Collection
Regulation (45 CFR part 30) prior to the
student receiving the loan. The applicant
must sign a certification statement
attesting that the applicant has been
notified of the actions the Federal
Government can take in the event that
the applicant fails to meet the scheduled
payments. This signed statement must
be maintained by the school and the
lender or holder as part of the
borrower’s official record.

0 *® - * -

(C) . .o

(2) The nonstudent applicant must be
informed of the Federal debt collection
policies and procedures in accordance
with the Department’s Claims Collection
Regulation (45 CFR part 30) prior to the
nonstudent receiving the loan. The
applicant must sign a certification
statement attesting that the applicant
has been notified of the actions the
Federal Government can take in the
event that the applicant fails to meet the
scheduled payments. This signed
statement will be maintained by the
lender or holder as part of the
borrower's official record.
(Approved by the Office of Management and
Budget under control numbers 0915-0038 and
0915-0108)

5. Section 60.8 is amended by revising
paragraphs (a)(1), (a)(2), (a)(4), (a)(5).
(2)(9). (a)(11), (b)(2) and (b){3); by adding
a new paragraph (a)(12); and by adding
a parenthetical phrase at the end of the
section to read as follows:

§60.8 What are the borrower's major
rights and responsibilities?

(a) The borrower’s rights. (1) Once the
terms of the HEAL loan have been
established, the lender or holder may
not change them without the borrower's
consent.

(2) The lender must provide the
borrower with a copy of the completed
promissory note when the loan is made.
The lender or holder must return the
original note to the borrower when the
loan is paid in full.

. - . * -

(4) The lender or holder must provide
the borrower with a copy of the
repayment schedule before repayment
begins.

(5) If the loan is sold from one lender
or holder to another lender or holder, or
if the loan is serviced by a party other
than the lender or holder, the buyer

must notify the borrower within 30 days
of the transaction.

(9) The lender or holder must allow
the borrower to repay a HEAL loan
according to a graduated repayment
schedule.

(11) To assist the borrower in avoiding
default, the lender or holder may grant
the borrower forbearance. Forbearance,
including circumstances in which the
lender or holder must grant forbearance,
is more fully described in § 60.37.

(12) Any borrower who received a
fixed interest rate HEAL loan in excess
of 12 percent per year may enter into an
agreement with the lender which made
this loan for the reissuance of the loan in
accordance with section 739A of the
Pul:)lic Health Service Act.

( ] L

(2) The borrower must pay all interest
charges on the loan as required by the
lender or holder.

(3) The borrower must immediately
notify the lender or holder in writing in
the event of:

(Approved by the Office of Management and
Budget under control number 0915-6108}

Subpart C—The Loan

§60.10 [Amended]

6. Section 60.10, in subpart C, is
amended in paragraphs (a)(1) and (b}(2)
by removing the word “osteopathy” and
adding in its place the words
“osteopathic medicine" and removing
the word “podiatry’ and adding in its
place the words “podiatric medicine".

7. Section 60.11 is amended in the first
sentence of paragraph {a)(1)(ii) by
removing the phrase “first day of the
10th months" and adding in its place the
phrase “first day of the 10th month"; by
removing the phrase "33 years
limitations" in paragraph (b)(1) to read
“33 year limitations"; by revising the
introductory text of paragraph (b), and
paragraphs (b)(2). (e), (D(1). (£)(2). (0(4),
and (f){5); and by adding a parenthetical
phrase at the end of the section to read
as follows:

§60.11 Terms of repayment.

(b) Length of repayment period. In
general, a lender or holder must allow a
borrower at least 10 years, but not more
than 25 years, to repay a loan calculated
from the beginning of the repayment
period. A borrower must fully repay a
loan within 33 years from the date that
the loan is made.

- -~ - * -

{2) For a borrower who receives his or

her first HEAL loan on or after October

22, 1985, periods of deferment (as
described in § 60.12) are included when
calculating the 33 year limitation, but
are not included when calculating the 10
to 25 year limitation.

- - - * L]

(e) Repayment schedule agreement.
At least 30 and not more than 60 days
before the commencement of the
repayment period, a borrower must
contact the holder of the loan to
establish the precise terms of
repayment. The borrower may select a
monthly repayment schedule with
substantially equal installment
payments or a monthly repayment
schedule with graduated installment
payments that increase in amount over
the repayment period. If the borrower
does not contact the lender or holder
and does not respond to contacts from
the lender or holder, the lender or holder
may establish a monthly repayment
schedule with substantially equal
installment payments, subject to the
terms of the borrower's HEAL note.

(f) Supplemental repayment
agreement. (1) A lender or holder and a
borrower may enter into an agreement
supplementing the regular repayment
schedule agreement. Under a
supplemental repayment agreement, the
lender or holder agrees to consider that
the borrower has met the terms of the
regular repayment schedule as long as
the borrower makes payments in
accordance with the supplemental
schedule.

(2) The purpose of a supplemental
repayment agreement is to permit a
lender or holder, at its option, to offer a
borrower a repayment schedule based
on other than equal or graduated
payments. (For example, a supplemental
repayment agreement may base the
amount of the borrower’s payments on
his or her income.)

- . - * -

(4) The lender or holder may establish
a supplemental repayment agreement
over the borrower’s objection only if the
borrower's written consent to enter into
a supplemental agreement was obtained
by the lender at the time the loan was
made.

(5) A lender or holder may assign a
loan subject to a supplemental
repayment agreement only if it
specifically notifies the buyer of the
terms of the supplemental agreement. In
such cases, the loan and the
supplemental agreement must be
assigned together.

(Approved by the Office of Management and
Budget under control numbers 0915-0043 and
0915-0108)
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8. Section 60.12 is amended by
revising paragraph (c); and by revising
the parenthetical phrase at the end of
the section to read as follows:

§60.12 Deferment.

- - - - *

(c) (1) To receive a deferment,
including a deferral of the onset of the
repayment period (see § 60.11(a)), a
borrower must at least 30 days prior to,
but not more than 60 days prior to, the
onset of the activity and annually
thereafter, submit to the lender or holder
evidence of his or her status in the
deferment activity and evidence that
verifies deferment eligibility of the
activity (with the full expectation that
the borrower will begin the activity). It
is the responsibility of the borrower to
provide the lender or holder with all
required information or other
information regarding the requested
deferment. If written evidence that
verifies eligibility of the activity and the
borrower for the deferment, including a
certification from an authorized official
(e.g.. the director of the fellowship
activity, the dean of the school, etc.), is
received by the lender or holder within
the required time limit, the lender or
holder must approve the deferment. The
lender or holder may rely in good faith
upon statements of the borrower and the
authorized official, except where those
statements or other information conflict
with information available to the lender
or holder. When those verification
statements or other information conflict
with information available to the lender
or holder, to indicate that the applicant
fails to meet the requirements for
deferment, the lender or holder may not
approve the deferment until those
conflicts are resolved.

(2) For those activities described in
paragraphs (b)(1) or (b)(2) of this
section, the borrower may request that
the Secretary review a decision by the
lender or holder denying the deferment
by sending to’the Secretary copies of the
application for deferment and the
lender's or holder's denial of the request.
However, if information submitted to
the lender or holder conflicts with other
information available to the lender or
holder, to indicate that the borrower
fails to meet the requirements for
deferment, the borrower' may not
request a review until such conflicts
have been resolved. During the review
process, the lender or holder must
comply with any requests for
information made by the Secretary. If
the Secretary determines that the
fellowship or educational activity is
eligible for deferment and so notifies the
lender or holder, the lender or holder
must approve the deferment.

(Approved by the Office of Management and
Budget under control numbers 0915-0034 and
0915-0108)

9. Section 60.13 is amended by
revising paragraphs (b) and (c) to read
as follows:

§60.13 Interest.

(b) Compounding of interest. Interest
accrues from the date the loan is
disbursed until the loan is paid in full.
Unpaid accrued interest shall be
compounded not more frequently than
semiannually and added to principal. -
However, a lender or holder may
postpone the compounding of interest
before the beginning of the repayment
period or during periods of deferment or
forbearance and add interest to
principal at the time repayment of
principal begins or resumes.

(€) Payment. Repayment of principal
and interest is due when the repayment
period begins. A lender or holder must
permit a borrower to postpone paying
interest before the beginning of the
repayment period or during a period of
deferment or forbearance. In these
cases, payment of interest begins or
resumes on the date repayment of
principal begins or resumes.

* - - " -

§60.14 [Amended]

10. Section 60.14 is amended by
removing the parenthetical phrase at the
end of the section.

11. Section 60.15 is amended by
revising the first sentence in both
paragraphs (a) and (b) to read as
follows:

§60.15 Other charges to the borrower.

(a) Late charges. If the borrower fails
to pay all of a required installment
payment or fails to provide written
evidence that verifies eligibility for the
deferment of the payment within 30
days after the payment's due date, the
lender or holder will require that the
borrower pay a late charge. * * *

(b) Collection charges. The lender or
holder may also require that the
borrower pay the holder of the note for
reasonable costs incurred by the holder
or its agent in collecting any installment
not paid when due. * * *

12. Section 60.18 is amended by
revising the introductory text and
paragraph (a); and by adding a
parenthetical phrase at the end of the
section to read as follows:

§60.18 Consolidation of HEAL loans.
HEAL loans may be consolidated as

follows provided that the lender or

holder must first inform the borrower of

the effect of the consolidation on the
interest rate and explain to the borrower
that he or she is not required to agree to
the consolidation:

(a) If a lender or holder holds two or
more HEAL loans made to the same
borrower, the lender or holder and the
borrower may agree to consolidate the
loans into a single HEAL loan obligation
evidenced by one promissory note.

- - L] - -
(Approved by the Office of Management and
Budget under control number 0915-0108)

§60.19 [Amended]

13. Section 60.19 is amended in the
second sentence by adding the words
“or holder" after the words "a lender".

§60.20 [Amended]

14. Section 60.20 is amended in
paragraph (a) by capitalizing the word
“secretary” the first time it is used; and
by amending the heading in paragraph
(c) by adding the words “‘or holder"
after the word “lender".

§60.21 [Amended]

15. Section 60.21 is amended by
adding the words “or holders" after the
word “lender” in the heading of
paragraph (b); and by revising the OMB
control number "0915-0038" in the
parenthetical phrase at the end of the
section to read "0915-0108".

Subpart D—[Amended]

16. The heading for subpart D is
amended by adding the words “and
Holder" at the end of the heading.

17. Section 60.30, in subpart D, is
amended by revising the section
heading; by revising paragraphs (a),
(b)(3), (b)(4), and (c); and by adding new
paragraphs (b)(5) and (d) to read as
follows:

§60.30 Which organizations are eligible to
apply to be HEAL lenders and holders?

(a) A HEAL lender may make and
hold loans under the HEAL program.

‘b) LI

(3) An agency or instrumentality of a
State;

(4) A HEAL school; and

(5) A private nonprofit entity,
designated by the State, regulated by the
State, and approved by the Secretary.

(c) The following types of
organizations are eligible to apply to the
Secretary to be HEAL holders:

(1) Public entities in the business of
purchasing student loans;

(2) The Student Loan Marketing
Association (popularly known as “Sallie
Mae"'); and

(3) Other eligible lenders.
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(d) HEAL holders must comply with
any provisions in the regulations
required of HEAL lenders including, but
not limited to, provisions regarding
applications, contracts, and due
diligence.

18. Section 60.31 is amended by
revising the heading of the section; and
by revising paragraphs (a), (b)(1), the
first sentence of paragraph (c), and the
parenthetical phrase at the end of the
section to read as follows:

§60.31 The application to be a HEAL
lender or holder.

(a) In order to be a HEAL lender or
holder, an eligible organization must
submit an application to the Secretary
annually.

(b) L

(1) Whether the applicant is capable
of complying with the requirements in
the HEAL regulations applicable to
lenders and holders;

(c) The applicant must develop and
follow written procedures for making,
servicing and collecting HEAL loans.

(Approved by the Office of Management and

Budget under contro! numbers 0915-0034 and
0915-0108)

19. Section 80.32 is amended by
revising paragraphs (a)(2) and (c)(3) and
the parenthetical phrase at the end of
the section to read as follows:

§60.32 The HEAL lender or holder
insurance contract.

(8) ..

(2) HEAL insurance, however, is not
unconditional. The Secretary issues
HEAL insurance on the implied
representations of the lender that all the
requirements for the initial insurability
of the loan have been met. HEAL
insurance is further conditioned upon
compliance by the holder of the loan
with the HEAL statute and regulations,
the lender's or holder's insurance
contract, and its own loan management
procedures set forth in writing pursuant
to § 60:31(c). The contract may contain a
limit on the duration of the contract and
the number or amount of HEAL loans a
lender may make or hold. Each HEAL
lender has either a standard insurance
contract or a comprehensive insurance
contract with the Secretary, as
described below.

- . - . -

« 4 "

(c)

(3) In providing comprehensive
contracts, the Secretary shall give
priority to eligible lenders that:

(i) Make loans to students at interest
rates below the rates prevailing during
the period involved; or

(ii) Make loans under terms that are
otherwise favorable to the student
relative to the terms under which
eligible lenders are generally making
loans during the period involved.

{Approved by the Office of Management and
Budget under control number 0915-0108)

§60.33 [Amended]

20. Section 80.33 is amended by
revising the OMB control numbers
“0915-0034, 09150038 and 0915-0043" in
the parenthetical phrase at the end of
the section to read “0915-0043 and 0915~
0108".

21. Section 60.34 is amended by
revising paragraphs (a), (b)(1), (b)(3), (c),
and (d), and the parenthetical phrase at
the end of the section to read as follows:

§60.34 HEAL loan account servicing.

- - . .

(&) Borrower inquiries. A lender or
holder must respond on a timely basis to
written inquiries and other
communications from a borrower and
any endorser of a HEAL loan.

(b) Conversion of loan to repayment
status. (1) At least 30 and not more than
60 days before the commencement of the
repayment period, the lender or holder
must contact the borrower in writing to
establish the terms of repayment.
Lenders or holders may not charge
borrowers for the additional interest or
other charges, penalties, or fees that
accrue when a lender or holder does not
contact the borrower within this time
period and a late conversion results.

. - - - .

(3) The lender or holder may not
surrender the original promissory note
to the borrower until the loan is paid in
full. At that time, the lender or holder
must give the borrower the original
promissory note.

(c) Borrower contacts. The lender or
holder must notify each borrower by a
written contact, which has an address
correction request on the envelope, of
the balance owed for principal, interest,
insurance premiums, and any other
charges or fees owed to the lender, at
least every 6 months from the time the
loan is disbursed. The lender or holder
must use this notice to remind the
borrower of the option, without penalty,
to pay all or part of the principal and
accrued interest at any time,

(d) Skip-tracing. If, at any time, the
lender or holder is unable to locate a
borrower, the lender or holder must
initiate skip-tracing procedures as
described in § 80.35(a)(2).

(Approved by the Office of Management and
Budget under control numbers 0915-0043 and
0915-0108)

22. Section 60.35 is amended by
revising the introductory text: by
revising paragraphs (a)(1), the first
sentence in paragraph (a)(2), paragraphs
(b), (c) introductory text, (c)(3). (d). ().
and (f); and by revising the parenthetical
phrase at the end of the section to read
as follows:

§60.35 HEAL loan collection.

A lender or holder must exercise due
diligence in the collection of a HEAL
loan with respect to both a borrower
and any endorser. In order to exercise
due diligence, a lender or holder must
implement the following procedures
when a borrower fails to honor his or
her payment obligations:

{a) (1) When a borrower is delinquent
in making a payment, the lender or
holder must remind the borrower within
15 days of the date the payment was due
by means of a written contact. If
payments do not resume, the lender or
holder must contact both the borrower
and any endorser at least 3 more times
at regular intervals during the 120-day
delinquent period following the first
missed payment of that 120-day period.
The second demand notice for a
delinquent account must inform the
borrower that the continued delinquent
status of the account will be reported to
consumer credit reporting agencies if
payment is not made. Each of the
required four contacts must consist of at
least a written contact which has an
address correction request on the
envelope. The last contact must consist
of a telephone contact, in addition to the
required letter, unless the borrower
cannot be contacted by telephone. The
lender or holder may choose to
substitute a personal contact for a
telephone contact. A record must be
made of each attempt to contact and
each actual contact, and that record
must be placed in the borrower's file.
Each contact must become progressively
firmer in tone. If the lender or holder is
unable to locate the borrower and any
endorser at any time during the period
when the borrower is delinquent, the
lender or holder must initiate the skip-
tracing procedures described in
paragraph (a)(2) of this section.

(2) If the lender or holder is unable to
locate either the borrower or the
endorser at any time, the lender or
holder must initiate and use skip-tracing
activities which are at least as extensive
and effective as those it uses to locate
borrowers delinquent in the repayment
of its other loans of comparable dollar
value. * * *

(b) When a borrower is 90 days
delinquent in making a payment, the
lender or holder must immediately
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request preclaim assistance from the
Public Health Service. The Secretary
does not pay a default claim if the
lender or holder fails to request preclaim
assistance,

(c) Prior to the filing of a default claim,
a lender or holder must use, at a
minimum, collection practices that are at
least as extensive and effective as those
used by the lender or holder in the
collection of its other loans. These
practices must include, but need not be
limited to:

* - * - -

(3) Commencing and prosecuting an
action for default unless:

(i) In the determination of the
Secretary that:

(A) The lender or holder has made
reasonable efforts to serve process on
the borrower involved and has been
unsuccessful in these efforts; or

(B) Prosecution of such an action
would be fruitless because of the
financial or other circumstances of the
borrower;

(ii) For loans made before November
4, 1988, the loan involved was made in
an amount of less than $5,000; or

(iii) For loans made on or after
November 4, 1988, the loan involved was
made in an amount of less than $2,500.

(d) If the Secretary's preclaim
assistance locates the borrower, the
lender or holder must implement the
loan collection procedures described in
this section. When the Secretary's
preclaim assistance is unable to locate
the borrower, a default claim may be
filed by the lender as described in
§ 60.40. The Secretary does not pay a
default claim if the lender or holder has
not complied with the HEAL statute and
regulations or the lender's or holder's
insurance contract.

(e) If a lender or holder does not sue
the borrower, it must send a final
demand letter to the borrower and any
endorser at least 30 days before a
default claim is filed.

(f) If a lender or holder sues a
defaulted borrower or endorser, it may
first apply the proceeds of any judgment
against its reasonable attorney's fees
and court costs, whether or not the
judgment provides for these fees and
costs.

(Approved by the Office of Management and
Budget under control numbers 0915-0100 and
0915-0108)

23. Section 60.36 is revised fo read as
follows:

§60.36 Consequence of using an agent.

The delegation of functions to a
servicing agency or other party does not
relieve a lender or holder of its

responsibilities under the HEAL
program.

24. Section 60.37 is revised to read as
follows:

§60.37 Forbearance.

(a) Forbearance means an extension
of time for making loan payments or the
acceptance of smaller payments than
were previously scheduled to prevent a
borrower from defaulting on his or her
payment obligations. A lender or holder
must notify each borrower of the right to
request forbearance.

(1) Except as provided in paragraph
(a)(2) of this section, a lender or holder
must grant forbearance whenever the
borrower is temporarily unable to make
scheduled payments on a HEAL loan
and the borrower continues to repay the
loan in an amount commensurate with
his or her ability to repay the loan. Any
circumstance which affects the
borrower’s ability to repay the loan
must be fully documented.

(2) If the lender or holder determines
that the default of the borrower is
inevitable and that forbearance will be
ineffective in preventing default, the
lender or holder may submit a claim to
the Secretary rather than grant
forbearance. If the Secretary is not in
agreement with the determination of the
lender or holder, the claim will be
returned to the lender or holder as
disapproved and forbearance must be
granted.

(b) A lender or holder must exercise
forbearance in accordance with terms
that are consistent with the 25- and 33-
year limitations on the length of
repayment (described in § 60.11) if the
lender or holder and borrower agree in
writing to the new terms. Each
forbearance period may not exceed 6
months.

(c) A lender or holder may also
exercise forbearance for periods of up to
6 months in accordance with terms that
are inconsistent with the minimum
annual payment requirement if the
lender or holder complies with the
requirements listed in paragraphs (c) (1)
through (4) of this section. Subsequent
renewals of the forbearance must also
be documented in accordance with the
following requirements:

(1) The lender or holder must
reasonably believe that the borrower
intends to repay the loan but is currently
unable to make payments in accordance
with the terms of the loan note. The
lender or holder must state the basis for
its belief in writing and maintain that
statement in its loan file on that
borrower.

(2) Both the borrower and an
authorized official of the lender or

holder must sign a written agreement of
forbearance.

(3) If the agreement between the
borrower and lender or holder provides
for deferment of all payments, the lender
or holder must contact the borrower at
least every 3 months during the period
of forbearance in order to remind the
borrower of the outstanding obligation
to repay.

(4) The total period of forbearance
(with or without interruption) granted by
the lender or holder to any borrower
must not exceed 2 years. However,
when the borrower and the lender or
holder believe that there are bona fide
reasons why this period should be
extended, the lender or holder may
request a reasonable extension beyond
the 2-year period from the Secretary.
This request must document the reasons
why the extension should be granted.
The lender or holder may grant the
extension for the approved time period
if the Secretary approves the extension
request.

(Approved by the Office of Management and
Budget under control number 915-0108)

25. Section 60.38 is amended by
revising the introductory text; by
revising the first sentence in paragraph
(a); and by revising the parenthetical
phrase at the end of the section to read
as follows:

§60.38 Assignment of a HEAL loan.

A HEAL note may not be assigned
except to another HEAL lender, the
Student Loan Marketing Association
(popularly known as “Sallie Mae"), or a
public entity in the business of
purchasing student loans, and except as
provided in § 60.40. In this section
“seller” means any kind of assignor and
“buyer” means any kind of assignee.

(a) Procedure. A HEAL note assigned
from one lender or holder to another
must be subject to a blanket
endorsement together with other HEAL
notes being assigned or must
individually bear effective words of
assignment. * * *

(Approved by the Office of Management and
Budget under control numbers 0915-0034 and
0915-0108)

26. Section 80.39 is amended by
revising paragraph (b)(3) and the
parenthetical phrase at the end of the
section to read as follows:

§60.39 Death and disability claims.
(b) * &
(3) If the Secretary determines that the
borrower is totally and permanently
disabled, the lender or holder must

L 4
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return to the borrower any payments,
except for refunds under § 80.21, that it
receives after being notified that the
borrower claims to be totally and
permanently disabled.

(Approved by the Office of Management and
Budget under control number 0915-0108)

27. Section 60.40 is amended by
revising the introductory text to
paragraph (a), paragraphs (a)(2), (b), {c)
introductory text, (c}(1)(i), {c)(1)(iii)
introductory text, (c)(2), and (c)(3); by
removing the first parenthetical at the
end of the section; and by revising the
second parenthetical phrase at the end
of the section to read as follows:

§ 60.40 Procedures for filing ciaims.

(a) A lender or holder must file an
insurance claim on a form approved by
the Secretary. The lender or holder must
attach to the claim all documentation
necessary to litigate a default, including
any documents required to be submitted
by the Federal Claims Collection
Standards, and which the Secretary may
require, Failure to submit the required
documentation and to comply with the
HEAL statute and regulations or the
lender's or holder's insurance contract
will result in a claim not being honored.
The Secretary may deny a claim that is
not filed within the period specified in
this section. The Secretary requires for
all claims at least the following
documentation:

. » - - ‘.

(2) An assignment to the United States
of America of all right, title, and interest
of the lender or holder in the note;

» - " K -

(b) The Secretary's payment of a
claim is contingent upon receipt of all
required documentation and an
assignment to the United States of
America of all right, title, and interest of
the lender or holder in the note
underlying the claim. The lender or
holder must warrant that the loan is
eligible for HEAL insurance.

(c) In addition, the lender or holder
must comply with the following
requirements for the filing of default,

death, disability, and bankruptcy claims:

(1) - » L

(i) If a lender or holder determines
that it is not appropriate to commence
and prosecute an action against a
default borrower pursuant to
§ 60.35(c)(3). it must file a default claim
with the Secretary within 30 days after a
loan has been determined to be in
default.

(iii) In addition to the documentation
required for all claims, the lender or

-

holder must submit with its default
claim at least the following:

. of ' - - -

(2) Death claims. A lender or holder
must file a death claim with the
Secretary within 30 days after the lender
or holder obtains documentation that a
borrower is dead. In addition to the
documentation required for all claims,
the lender or holder must submit with its
death claim those documents which
verify the death, including an official
copy of the Death Certificate.

(3) Disability claims. A lender or
holder must file a disability claim with
the Secretary within 30 days after it has
been notified that the Secretary has
determined a borrower to be totally and
permanently disabled. In addition to the
documentation required for all claims,
the lender or holder must submit with its
claim evidence of the Secretary's
determination that the borrower is
totally and permanently disabled.

. - - -

(Approved by the Office of Management and
Budget under control numbers 09150036 and
0915-0108)

28. Section 60.41 is amended by
revising the first sentence in both
paragraphs (a)-and (b); and by revising
paragraphs {c}{2), (d), and [e) (2) to read
as follows:

§60.41 Determination of amount of loss
on clalms.

(a) General rule. HEAL insurance
covers the unpaid balance of principal
and interest on an eligible HEAL loan,
less the amount of any judgment
collected pursuant to default
proceedings commenced by the eligible
lender or holder involved. * * *

(b) Special rules for loans acquired by
assignment. If a claim is filed by a
iender or holder that obtained a loan by
assignment, that lender or holder is not
entitled to any payment under this
section greater than that to which a
previous holder would have been
entitled. * * *

c) » L

(2) If the loan for which a claim is
filed was originally made by a school
but the claim is filed by another lender
of holder that obtained the note by
assignment, the Secretary deducts from
the claim an amount equal to any
unpaid refund that the school owed the
borrower prior to the assignment.

(d) Circumstances under which
defects in claims may be cured or
excused. The Secretary may permit a
lender or holder to cure certain defects
in a specified manner as a condition for
payment of a default claim. The
Secretary may excuse certain defects if
the holder submitting the default claim

satisfies the Secretary that the defect
did not contribute to the default or
prejudice the Secretary’s attempt to
collect the loan from the borrower. The
Secretary may also excuse certain
defects if the defect arose while the loan
was held by another lender or holder
and the holder submitting the default
claim satisfies the Secretary that the
assignment of the loan was an arm's
length transaction, that the present
holder did not know of the defect at the
time of the sale and that the present
holder could not have become aware of
the defect through an examination of the
loan documents.

(e) RN

(2) If the Secretary returned the claim
to the lender or holder for additional
documentation necessary for the
approval of the claim, the Secretary
pays interest only for the first 30 days
following the return of the claim to the
lender or holder.

29. Section 60.42 is amended by
revising the section heading and
paragraph (a)(1) introductory text,
paragraphs (a) (2) through (4), (b). (c).
(d), and (e); and by revising the
parenthetical phrase at the end of the
section to read as follows:

§60.42 Records, reports, inspection, and
audit requirements for HEAL lenders and
holders.

(a) Records. (1) A lender or holder
must keep complete and accurate
records of each HEAL loan which it
holds. The records must be organized in
a way that permits them to be easily
retrievable and allows the ready
identification of the current status of
each loan. The required records include:

(2) The lender or holder must maintain
for each borrower a payment history
showing the date and amount of each
payment received on the borrower's
behalf, and the amounts of each
payment attributable to principal and
interest. A lender or holder must also
maintain for each loan a collection
history showing the date and subject of
each communication with a borrower or
endorser for collection of a delinquent
loan. Furthermore, a lender or holder
must keep any additional records which
are necessary to make any reports
required by the Secretary.

(3) A lender or holder must retain the
records required for each loan for not
less than 5 years following the date the
loan is repaid in full by the borrower.
However, in particular cases the
Secretary may require the retention of
records beyond this minimum period. A
lender or holder must keep the original
copy of an unpaid promissory note, but
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may store all other records in microform
or computer format.

(4) The lender or holder must maintain
accurate and complete records on each
HEAL borrower and related school
activities required by the HEAL
program. All HEAL records shall be
maintained under security and protected
from fire, flood, water leakage, other
environmental threats, electronic data
system failures or power fluctuations,
unauthorized intrusion for use, and theft

{b) Reports. A lender or holder must
submit reports to the Secretary at the
time and in the manner required by the
Secretary.

(c) Inspections. Upon request, a lender
or holder must afford the Secretary, the
Comptroller General of the United
States, and any of their authorized
representatives access to its records in
order to assure the correctness of its
reports.

(d) The lender or holder must comply
with the Department's biennial audit
requirements of section 705 of the Act.

(e) Any lender or holder who has
information which indicates potential or
actual commission of fraud or other
offenses against the United States,
involving these locan funds, must
promptly provide this information to the
appropriate Regional Office of Inspector
General for Investigations.

{(Approved by the Office of Management and
Budget under control numbers 0915-0043 and
0915-0108)

30. Section 60.43 is amended by
revising the section heading and
paragraphs (a) and (c) to read as
follows:

§60.43 Limitation, suspension, or
termination of the eligibllity of a HEAL
lender or holder.

(a) The Secretary may limit, suspend,
or terminate the eligibility under the
HEAL program of an otherwise eligible
lender or holder that violates any
provision of title VII, part C, subpart I of
the Act, as amended (42 U.S.C. 294-294/-
1), the regulations in this part, or
agreements with the Secretary
concerning the HEAL program. The
Secretary will take this action in
accordance with procedures for the
limitation, suspension, or termination of
the eligibility of lenders or holders under
the Federal Insured Student Loan
Program which are set forth in 34 CFR
part 682.

. * . - L

(c) This section alsc does not apply to
administrative action by the Department
of Health and Human Services based on
any alleged viclation of:

(1) Title VI of the Civil Rights Act of
1964, which is governed by 45 CFR part
80;
(2) Title IX of the Education
Amendments of 1972, which is governed
by 45 CFR part 86;

(3) The Family Educational Rights and
Privacy Act of 1974 (section 438 of the
General Education Provisions Act, as
amended), which is governed by 34 CFR
part 99; or

(4) Title XI of the Right to Financial
Privacy Act of 1978, Pub. L. 95-630 (12
U.S.C. 3401-3422).

Subpart E—The School

31. Section 60.50, in subpart E, is
amended by revising the concluding text
of paragraph (a)(1) to read as follows:

§60.50 Which schools are eligibie to be
HEAL schools?

(a) . »

(1) LI
For the purposes of this section, the term
“State" includes, in addition to the
several States, the District of Columbia,
the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mariana
Islands, the Virgin Islands, Guam,
American Samoa, the Trust Territory of
the Pacific Islands (the Republic of
Palau), the Republic of the Marshall
Islands, and the Federated States of
Micronesia.

" . . - *

§60.51 [Amended]

32. Section 60.51 is amended by
removing the phrase “and published
under 34 CFR 674.13" from paragraph
(f}(1); and by adding a parenthetical
phrase at the end of the section to read
“(Approved by the Office of
Management and Budget under control
numbers 0915-0038 and 0915-0108)".

33. Section 60.53 is amended by
revising the section heading and by
adding a parenthetical phrase at the end
of the section to read as follows:

§60.53 Notification to lender or holder of
change In enroliment status.

- - - * -

(Approved by the Office of Management and
Budget under control number 0915-0108)
§60.54 [Amended]

34. Section 60.54 is amended by
adding a parenthetical phrase at the end
of the section to read:

“(Approved by the Office of Management
and Budget under control number 0915-
0108)".

§60.56 [Amended]

35. Section 60.56 is amended by
revising the OMB control number *0915-

0054 in the parenthetical phrase at the
end of the section to read “0915-0108",

38. Section 60.57 is revised to read as
follows:

§60.57 Reports.

A school must submit reports to the
Secretary at the times and in the manner
the Secretary may reasonably prescribe.
The school must retain a copy of each
report for not less than 5 years following
the report's completion, unless
otherwise directed by the Secretary. A
school must also make available to a
HEAL lender or holder, upon the
lender's or holder's request, the name,
address, postgraduate destination and
other reasonable identifying information
for each of the school's students who
has a HEAL loan.

(Approved by the Office of Management and
Budget under control number 0915-0108)

37. Section 60.60 is amended by
revising paragraph (a) to read as
follows:

§60.60 Limitation, suspension, or
termination of the eligibility of a HEAL
school.

(a) The Secretary may limit, suspend,
or terminate the eligibility under the
HEAL program of an otherwise eligible
school that viclates any provision of
title VI, part C, subpart I of the Act, as
amended (42 U.S.C. 294-294/-1), the
regulations in this part or agreements
with the Secretary concerning the HEAL
program. The Secretary will take this
action in accordance with procedures
for the limitation, suspension, or
termination of the eligibility of schools
under the Student Assistant General
Provisions of the Department of
Education, which are set forth in 34 CFR
part 668.

38, Section 60.61 is amended by
revising paragraph (a)(2); and by adding
a parenthetical phrase at the end of the
section to read as follows:

§60.61 Responsibilities of 2 HEAL school.

(a) LR I

(2) Conduct and document an exit
interview with each HEAL loan
recipient (individually or in groups)
within the final academic term of the
loan recipient's enrollment prior to his
or her anticipated graduation date or
other departure date from the school.
The school must inform the loan
recipient in the exit interview of his or
her rights and responsibilities under
each HEAL loan, including the
consequences for noncompliance with
those responsibilities. The school must
also collect personal information from
the loan recipient which would assist
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the school or the lender or holder in
skiptracing activities and to direct the
loan recipient to contact the lender or
holder concerning specific repayment
terms and options. A copy of the
documentation of the exit interview,
including the personal information
collected for skiptracing activities, and
any other information required by the
Secretary regarding the exit interview
must be sent to the lender or holder of
each HEAL loan within 30 days of the

exit interview. If the loan recipient
departs from the school prior to the
anticipated date or does not receive an
exit interview, the exit interview
information must be mailed to the loan

recipient by the school within 30 days of
the school's knowledge of the departure

or the anticipated departure date,
whichever is earlier. The school must
request that the loan recipient forward
any required information (e.g..
skiptracing information, request for

deferment, etc.) to the lender or holder.
The school must notify the lender or
holder of the loan recipient's departure
at the same time it mails the exit
interview material to the loan recipient.
- - - - -

(Approved by the Office of Management and
Budget under control number 0915-0108)

[FR Doc. 92-14662 Filed 6-26-92; 8:45 am)|
BILLING CODE 4160-15-M
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Proposed Rules

Federal Register
Vol. 57, No. 125

Monday, June 29, 1992

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

e ————————————

DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

7 CFR Part 723
Commodity Credit Corporation

7 CFR Part 1464

Tobacco

AGENCY: Agricultural Stabilization and
Conservation Service, and Commodity
Credit Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend regulations at 7 CFR parts 723
and 7 CFR part 1464 concerning the
operation and administration of the
federal support program for tobacco.

1. Part 723

With respect to part 723 the proposed
rule would, among other amendments,
amend § 723.104 by changing the
definitions of “damaged tobacco™ and
“nonauction sale" for clarity and to
enhance program operation. Also,

§§ 723.403, 723.404, and 723.406 would
be amended regarding ‘‘damaged
tobacco” to provide that warehouse
operators and dealers will not be
allowed carryover or purchase credit for
that tobacco. In addition, for more
effective program enforcement regarding
dealer operations, the proposed rule
would: (1) Revise § 723.311 to allow for
holding persons affiliated with dealers
who owe penalties or persons who
allow such indebted dealers to use their
dealer identification cards, responsible
for the indebtedness; (2) revise § 723.311
to provide that penalty liens will be
effective as of the date of the
assessment of the penalty and to add a
new provision regarding the return of
dealer identification cards; (3) amend

§ 723.401 to require that burley and flue-
cured tobacco dealers must file an

annual letter of credit or bond beginning
with the 1992 marketing year for burley
tobacco and the 1993 marketing year for
flue-cured tobacco to secure payment of
potential penalties; (4) amend § 723.401
to explicitly allow for suspension of a
dealer identification card in any case of
material program violations; (5) amend
§8§ 723.409 and 723.410 to provide
explicitly for penalties for warehouse
operators, dealers and producers where
a producer marketing card is used to
market tobacco or place tobacco for a
price support loan after the tobacco has
been sold or is considered sold through
the payment of an “advance” or through
other pre-auction arrangements.

2. Part 1464

With respect to part 1464, the
proposed rule would amend §§ 1464.7
and 1464.8 to specify explicitly the
circumstances in which tobacco would
be considered sold by the producer prior
to a producer auction by means of an
advance or other pre-auction
arrangement. Under the proposed rule,
tobacco that is considered sold by the
producer would be ineligible for
marketing thereafter by use of the
producer marketing card and would be
ineligible thereafter for a price support
loan. Remedies are also provided for
noncompliance. This change is intended
to avoid use of advances as a *
mechanism for marketing excess
producer tobacco or-to provide price
support to warehouse operators and
dealers rather than producers.

DATES: Comments must be received on
or before July 14, 1992 in order to be
assured of consideration.

ADDRESSES: Interested persons are
invited to submit written comments to:
Director, Tobacco and Peanuts Division,
Agricultural Stabilization and
Conservation Service, United States
Department of Agriculture, P.O. Box
2415, Washington, DC 20013, telephone
202-720-7413.

FOR FURTHER INFORMATION CONTACT:
(1) With respect to part 723: Mike
Thompson, Agriculture Program
Specialist; and (2) With respect to part
1464: Gary W. Wheeler, Tobacco
Marketing Specialist. Their address is:
Tobacco and Peanuts Division,
Agricultural Stabilization and
Conservation Service, United States
Department of Agriculture, P.O. Box
2415, Washington, DC 20013, telephone:

(Wheeler) 202-720-7562; (Thompson)
202-720-4281.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
procedures established in accordance
with Executive Order 12291 and
Department Regulation No. 1512-1 and
has been classified as “not major.”

It has been determined that this rule
will not result in: (1) An annual effect on
the economy of $100 million or more; (2)
a major increase in costs or prices for
consumers, individual industries,
Federal, State or local governments, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this proposed rule since
the Agricultural Stabilization and
Conservation Service (ASCS) and
Commodity Credit Corporation (CCC)
are not required by 5 U.S.C. 553 or any
other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of this rule.

The title and number of the Federal
Assistance Program to which this rule
applies, as found in the catalog of
Federal Domestic Assistance, are
Commodity Loans and Purchases—
10.051.

It has been determined by an .
environmental evaluation that this
action will have no significant impact on
the quality of the human environment.
Therefore, neither an environmental
assessment nor an environmental
impact statement is needed.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

This proposed rule has been reviewed
in accordance with Executive Order
12778. The provisions of this proposed
rule are not retroactive and preempts
State laws to the extent that such laws
are inconsistent with the provisions of
this proposed rule. Before any legal
action is brought regarding
determinations made under the
provisions of 7 CFR parts 723 and 1464,
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the administrative appeal provisions set
forth at 7 CFR part 780 must be
exhausted.

This proposed rule imposes a new
information collection requirement in
§ 723.401, effective beginning with the
1993 marketing year: The contents of
and justification for this reporting
requirement will be submitted to the
Office of Management and Budget for
review and approval in accordance with
the requirements of the Paperwork
Reduction Act of 1980, as amended.

Discussion

The federal tobacco program is
administered under the provisions of the
Agricultural Adjustment Act of 1938
(1938 Act) and the Agricultural Act of
1949 (1949 Act) and under regulations at
7 CFR parts 723 (marketing quotas and
penalties) and 1464 (price support
eligibility). The tobacco program is
administered through ASCS and CCC of
the Department of Agriculture (USDA).
The principal proposed revisions are set
out below by part.

A. Changes to Part 723

1. Definitions (Section 723.104)

It is proposed that § 723.104 be
amended by revising the definition of
“damaged tobacco" so that the
definition will no longer be restricted to
nonauction tobacco. On some occasions,
damaged tobacco may be discovered on
inspection at auction warehouses or
other storage locations and this change
will aid in the revisions discussed below
for denying dealers and warehouse
operators carryover credit for damaged
tobacco. It is also proposed that in this
section the definition of “nonauction
sale” be revised 8o as not to limit the
definition, as it is now, to first
marketings. The distinction between
auction and nonauction sales can be
significant for marketings other than
first marketings.

2. Penalty Avoidance Through use of
Another Dealer's Identification Card;
Affiliated Dealers (Section 723.311)

Some individuals will seek to avoid
payment of penalties by engaging in
large profit making violations through
the use of a corporate entity or other
business entity. In addition, dealers that
are faced with significant penalties, will
engage, in some cases, in various
payment avoidance schemes. One
scheme involves using another dealer's
identification card to market tobacco or
marketing tobacco through an affiliated
entity or individual. In order to address
such avoidance, it is proposed that

§ 723.311 be amended to provide that
when a penalty is incurred under this
part by an entity in excess of $10,000, all
persons who have a substantial
ownership interest in the entity shall be
jointly and severally liable with the
entity for the payment of such penalty,
unless it is demonstrated to the
satisfaction of the Deputy Administrator
that the violation was inadvertent.
Substantial ownership would be deemed
to be an ownership interest greater than
10 percent. It is also proposed that

§ 723.311 be amended to provide that
any persons or person, who as a
warehouse operator or dealer, becomes
affiliated with any person who at the
time of affiliation is indebted under this
part to the United States, shall be liable
for the amount of the debt owned to the
United States by the person with whom
such person becomes affiliated up to the
amount of the value of any tobacco
which is marketed by such affiliated
warehouse operator or dealer during the
time of the affiliation with the indebted
person. Indicia of affiliation would
include joint ownership of a common
enterprise, a business relationship
conducted on a casual and
undocumented basis, lax financial
arrangements between the parties, and
any other relevant facts which indicate
that the relationship between the parties
may be other than at arm's length. Lax
financial arrangements would include
instances in which a large quantity of
tobacco has supposedly changed hands
without movement of the tobacco or
without documentation of a real
exchange of money.

3. Attachment of Tobacco Marketing
Quota (TMQ) Liens (Section 723.311)

TMQ liens attach to a dealer's
tobacco for marketing quota penalties.
Current regulations provide that the lien
does not attach until the debt is placed
on the debt register at the county or
State ASCA office. And, current
regulations, allow the dealer 15 days to
return the dealer identification card.
These delays have been used by some to
avoid the penalties. It is proposed that
§ 723.311 be revised to provide that the
lien would attach immediately on the
assessment of the penalty and that the
card be returned immediately. This
would permit more rapid notice to the
industry of the existence of the lien and
help avoid illegal use of the dealer
identification card. Where such liens
attach and there is a genuine dispute
about the debt, such disputes would be
resolved as expeditiously as possible.

4. Dealer Letters of Credit or Bond and
Suspension of Dealer Identification Card
(Section 723.401)

Dealers must be approved to handle
tobacco. Additionally, regulations at 7
CFR part 1464 provide for: (1) Dealers
and warehouse operators to collect and
remit to CCC no-net-cost and tobacco
marketing assessments on the first sale
of producer tobacco, and (2) the
assessing of marketing penalties on such
dealers and warehouse operators for
failure to collect or timely remit
assessment collections. In some
instances there is an avoidance of
penalty collections or payment of
assessments through business
reorganizations or through lack of
assets; in some cases these avoidances
may be purposeful. It is proposed that
§ 723.401 be amended to require dealers
in burley and flue-cured tobacco to post
an acceptable letter of credit or bond
beginning with the 1992 marketing year
for burly tobacco and the 1992
marketing year for flue-cured tobacco.
Burley and flue-cured dealers are the
only dealers who are required to register
annually for a dealer identification card
(MQ-79-2) which is used by ASCS to
track purchases and sales of burley and
flue-cured tobacco between dealers and
between dealers and other entities.
These requirements are applicable to
burley and flue-cured dealers due to the
marketing quota (poundage) limitations
of the burley and flue-cured marketing
quota programs. As a condition of
approval, the dealer must post an
acceptable letter of credit or bond with
the ASCS. The base amount-would be
the higher of; (a) $25,000 or (b) the sum
of the amounts determined by
multiplying the respective amount of
burley and flue-cured tobacco
purchased by the dealer in the previous
year multiplied by 10 percent of the
applicable penalty rate for the previous
year, but not to exceed $100,000. The
amount required for an individual dealer
would be increased over the base
amount if the dealer is indebted to
ASCS for past tobacco penalties. Also,
current regulations only provide for
burley and flue-cured tobacco dealers’
suspensions in cases where such dealers
fail to timely permit the inspection and
weighing of carryover tobacco.
However, in the event of a failure to
maintain records and file required
reports, it may be clear that a dealer is
failing to abide by the dealer's
obligation although a penalty may not
yet be due. Accordingly, it is proposed
that § 723.401 be further amended so as
to permit suspensions for a failure to file
accurate reports or for other violations
of the dealer’s responsibilities under 7
CFR parts 723 and 1464.
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5. Disallowance of Purchase Credit for
Damaged tobacco (Sections 723.403,
723.404, and 723.406)

In some instances warehouse
operators and dealers will purchase
worthless damaged tobacco in order to
obtain purchase credit pounds on their
dealer's record book. They then,
because of the difficulties of detection,
use the credit pounds to market sound
excess producer tobacco. With respect
to burley or flue-cured tobacco, excess,
tobacco is tobacco which exceeds 103
percent of a farm’s effective tobacco
marketing quota. To correct for this
abuse, it is proposed that §§ 723.403,
723.404, and 723.406 be amended to
disallow purchase credit pounds where
upon inspection, burley or flue-cured
tobacco is classified as “ damaged
tobacco”.

6. Explicit Provisions for Marketing of
Warehouse Operators and Dealers using
a Producer Marketing Card (Sections
723.409 and 723.410) .

In some instances warehouse
operators and dealers will use a
producer marketing card to market, as
producer tobacco, tobacca which the
warehouse operator or dealer has
already purchased from a producer by
using an advance or other pre-auction
arrangement. It is proposed, as set out
below, that part 1464 be amended to
define where such arrangements and
advances will be deemed a sale of
tobacco by the producer so that the later
use of the producer’s marketing card to
sell the tobacco at an auction or to place
the tobacco for a price support loan will
be a violation of the tobacco program. It
is also proposed that a corresponding
change be made in part 723 in §§ 723.409
and 723.410 to provide that where there
is deemed to have been such a pre-
auction sale, the use of the producer's
card by the warehouse operator or
dealer will be considered a false
identification of the tobacco for which
the warehouse operator or dealer and
producer will be liable for a penalty at
the applicable rate. Other remedies,
such as a refund of any price support
loan, may be required.

B. Changes to Part 1464

1. Requirements for Qualification as
“Eligible Producer" for Marketing
Tobacco in the Name of the Producer
After an Advance or Other Pre-Auction
Arrangement (Section 1464.7).

Warehouse operators and dealers in
some instances provide advances to
producers or make other pre-auction
arrangements which amount to a
purchase of tobacco from the producer.
In such instances the warehouse

operator or dealer will take the
producer's marketing card, and use the
card to market the tobacco to a third
party by sale or to place the tobacco for
a price support loan (thereby making the
support loan a warehouse operator or
dealer support loan instead of a
producer loan in contravention of the
intent of the 1949 Act). If several
producers are involved (and several
marketing cards), this practice may be a
scheme to market excess tobacco
through the indiscriminate use of several
producer cards. To correct for these
abuses, it is proposed that § 1464.7
(which defines for purposes of price
support who is or is not an “eligible
producer”) and § 1464.8 (which defines
which tobacco is considered for price
support to be “eligible tobacco™) be
amended. The proposal would specify
that any advance would be treated as a
sale unless the parties executed a
written memorandum which: (1) Sets out
the pounds involved; (2) the amount of
the advance; (3) states (accurately) that
the producer is in full control of the
disposition of the tobacco; (4) states
(accurately) that the producer will
receive all of the proceeds of the
disposition of the tobacco minus the
advance and minus any legitimate
standard, published charges specified in
a definite amount in the agreement,
which charges must be applicable
generally to tobacco and may be made
payable for services which are actually
rendered; and (5) contains other terms
set out in the proposed rule. The rule
proposes that where such an agreement
is not made prior to, or at the time of the
advance, or where the agreement is not
completed in full accordance with the
regulations by the time of the advance,
the tobacco will be considered to have
been sold, at the time of the advance, by
the producer to the party making the
advance. Likewise, the rule provides
that the tobacco will be considered to
have been sold at the time of the
advance if the advance per pound that
was made on such tobacco is equal to or
greater than the net proceeds per pound
which were obtained from the sale of all
tobacco marketed from the farm for the
marketing year at producer auctions,
including any tobacco on which an
advance is made, or the pledging of the
tobacco for price support loans. If the
tobaccao is considered to be sold at the
time of the advance, then any
subsequent marketing using the
producer's card would be considered as
a false identification for which the
producer and warehouse operator or
dealer would be liable for penalties. The
marketing of the tobacco may also be
considered a marketing of excess

tobacco to the extent provided for in the
revisions to part 723. Also, any tobacco
receiving a price support loan after the
advance was made would be forfeited
and the producer and the party making
the advance would be jointly and
severally liable for the return of the
monies. The tobacco would be
considered to have a loan value of zero
and would be retained by CCC.

2. Qualification of Tobacco as “Eligible
Tobacco” for Purposes of a Price
Support Loan After an Advance or
Other Pre-Auction Arrangement With
the Producer (Section 1464.8)

This rule proposes a corresponding
change to § 1464.8 to provide that
tobacco considered sold (due to an
advance or other pre-auction
arrangement) before the auction at
which price support is available will not
be eligible for a price support loan. The
producer and the dealer or other person
who took possession of the tobacco
from the producer will be responsible
for a refund to CCC of the loan proceeds
already paid and the tobacco will be
considered to be forfeited.

C. Other Changes

Several other changes are proposed
for clarifying purposes, including a
provision to explicitly permit the ASCS
Deputy Administrator, State and County
Operations to delegate the authority to
reduce marketing penalties in
appropriate cases.

List of Subjects
7 CFR Part 723
Acreage allotments, Marketing quotas,

Penalties, Reporting and record keeping
requirements, Tobacco.

7 CFR Part 1464

Loan programs/agriculture, Price
support programs, Tobacco,
Warehouses.

Accordingly, it is proposed that 7 CFR

parts 723 and 1464 be amended as
follows:

PART 723—TOBACCO

1. The authority citation for part 723 is
revised to read as follows:
Authority: 7 U.S.C. 1301, 1311-1314, 1314-1,

1314c, 1314d, 13141, 1314h, 1315, 1316, 1363,
1372-75, 1377-79, 1421, 1445-1, and 1445-2.

2. Section 723.104(b) is amended by
revising the terms “damaged tobacco”
and “nonauction sale" to read as
follows:

§723.104 Definitions.

- - - . -

(b) Terms. * * *
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Damaged tobacco. Any tobacco that
has suffered a loss of value due to
deterioration resulting from a cause
such as rot, separation of leaves from
stems, fire, smoke, water, or other
conditions that would cause such
tobacco to be distinguishably different
from that normally marketed in trade
channels. '

. - - - -

Nonauction sale. Any marketing of
tobacco other than at an auction sale.

3, Section 723.311 is revised to read as
follows:

§ 723.311 Lien for penaity; liabllity of
persons who are affillated with indebted

person or who permit the indebted person
to use their identification card.

(a) Lien on tobacco. Until the amount
of any marketing quota penalty imposed
under this part is paid, a lien shall exist
in favor of the United States for the
amount of the penalty on;

(1) The tobacco with respect to which
such penalty is incurred; and

(2) Any other tobacco subject to
marketing quotas which the person
liable for payment of the penalty has an
interest in and which is marketed in the
same or a subsequent marketing year.

(b) Lien precedence. The lien,
described in paragraph (a) of this
section, attaches at the time that the
penalty is assessed. As to third parties,
in the event of a lack of actual notice of
the lien, then notice shall be deemed to
occur when:

(1) In the case of indebted producers,
the debt is entered on the debt record
maintained by the county ASCS office of
the county in which the tobacco was
grown:

(2) In the case of an indebted
warehouse operator, the debt is entered
on the debt record of the State ASCS
office for the State in which the
warehouse is located; and

(3) In the case of an indebted dealer,
the debt is entered on the debt record of
the State ASCS office for the State in
which the dealer is required to file
reports.

(c) Availability of list of marketing
quota penalty debts. Each county and
State ASCS office shall maintain a list
of tobacco marketing penalty debts
which have been entered on the debt
record in their office. The list shall be
available for examination upon request
by an interested person.

(d) Liability for penalty owed by
another person.

(1) When a penalty in excess of
$10,000 is incurred under this part by an
entity, all persons who have a
substantial ownership interest in the
entity shall be jointly and severally

liable with the entity for the payment of
such penalty, unless it is demonstrated
to the satisfaction of the Deputy
Administrator that the violation was
inadvertent. Substantial ownership
interest shall be deemed to be any
ownership interest greater than ten
percent.

(2) A dealer or warehouse operator
who permits an indebted person to use
such dealer’s or warehouse operator's
identification card to market tobacco
shall be liable for the amounts due by
the indebted person to the United States
under this part up to the amount of the
value of the tobacco so marketed. In
addition, unless the Deputy
Administrator determines otherwise,
any persons or person, who as a
warehouse operator or dealer becomes
affiliated with any person who at the
time of affiliation is indebted under this
part to the United States, shall be liable
for the amount of the debt owed to the
United States by the person with whom
such person or persons become
affiliated up to the amount of the value
of any tobacco which is marketed by
such affiliated warehouse operator or
dealer during the time of the affiliation
with the indebted person. Affiliation
may include any relationship in which
the parties have a common interest in
tobacco, or in an enterprise or entity
involved in the marketing, precessing, or
handling of tobacco, or where the
parties both hold a position of
responsibility or ownership in such an
enterprise or entity, or where there i3
common ownership of a business
involved in the transactions between the
persons or person who as a warehouse
operator or dealer and the indebted
person or entity with respect to which
the question of affiliation is raised. A
warehouse operator or dealer may also
be considered to be affiliated with an
indebted person when the warehouse
operator or dealer is associated with a
person who is both:

(i) As an employee or otherwise
associate, authorized to buy and sell
tobacco for such warehouse operator or
dealer; and

(ii) Is an indebted person or at the
time of the indebtedness was a
substantial owner or officer of the
indebted entity.

Affiliation may also be deemed to occur
where the parties have traded in

tobacco under circumstances which
indicate that there may be a lack of

arms length trading between the parties
such as where the parties engage in
casual or undocumented transactions in _
significant quantities of tobacco, or
where the parties have traded in

tobacco with each other without a

movement of the tobacco, or where
there is a trading in tobacco without
documentation of a significant exchange
of money. Where questions of affiliation
arise, it shall be the burden on the
parties involved to show that trading in
such tobacco was conducted in
accordance with normal trade practices
and was not part of a scheme or device
to avoid payments of sums due the
United States or the CCC.

(e) TMQ lien notation. Upon
notification that a TMQ lien has been
established, the producer marketing
card (MQ-76) or dealer identification
card (MQ-79-2) shall be returned
immediately to the issuing office for
recording the TMQ lien. Failure to
immediately return the applicable card
will result in ASCS notifying all
registered warehouse operators and
dealers of the TMQ lien information and
of their responsibilities for collecting the
TMQ lien. The card shall be promptly
returned to the producer or dealer after
it is annotated with the TMQ lien.

4. Section 723.401 is amended by
revising the section heading, revising
paragraphs (b) and (c), and adding
paragraphs (d) and (e) to read as
follows:;

§723.401 Registration of buriey and flue-
cured tobacco warehouse operators and
dealers.

- . - - -

(b) Dealer registration. Eeach person
who expects to deal in burley or flue-
cured tobacco during a marketing year
ghall complete a Dealer Application and
Agreement (MQ-79-2-A) annually,
except dealers who are exempt from
maintaining or filing records and reports
as provided in § 723.405 of this part. The
application must be filed after March 1
of the calendar year in which the
marketing year begins, and shall be filed
with the State ASCS office or, if
designated by the State Executive
Director, the county ASCS office for the
county where the dealer resides or
where the dealer’s principal business is
located. The applicant shall provide the
names, and such other information as
required by the Deputy Administrator,
of all other persons who will be
authorized to use the dealer
identification card (MA~79-2). A dealer
entity is limited to one dealer
registration number. Persons affiliated
with another dealer of the same
household shall not be eligible for a
dealer registration number unless the
Deputy Administrator determines that
the entities or individuals are separate
and independent.

(c) Approval of application and
agreement. The State Executive Director
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of the State ASCS office shall, under the
direction of the Deputy Administrator,
be the approving official for the Dealer
Application and Agreement. If the
approving official has reason to doubt
that the applicant is a bona fide dealer -
or intends to become a bona fide dealer,
the application may be disapproved
until such time as the applicant
furnishes information satisfactory to the
State ASC committee that the
application is bona fide. An application
shall also be disapproved for any person
who has failed to file reports or permit
inspections required in § 723.404(d)(9). A
person whose application is
disapproved shall be provided with the
opportunity to appeal the disapproval
and to furnish information to
substantiate the application or to
comply with other requirements in

§ 723.404 of this part.

(d) Letter of credit or bond. (1)
General requirements. Effective with the
beginning of the 1992 marketing year for
burley tobacco and with the 1993
marketing year for flue-cured tobacco, in
order to secure the payment of penalties
as may be incurred by a dealer during
the marketing year for which approval
as a dealer is sought, each dealer, as a
condition for final approval to handle
tobacco must present a letter of credit or
bond which is determined by the Deputy
Administrator to be acceptable security
and which meets the dollar
requirements of this section. The letter
of credit or bond shall be submitted to
the State ASCS office where the dealer
is registered. The letter of credit or bond
must have been issued by a commercial
bank insured by the Federal Deposit
Insurance Corporation and must be in
the form specified by the Deputy
Administrator and have the content
specified by the Deputy Administrator.
A letter of credit or bond shall be
furnished annually after initial approval
of the dealer's application and
notification of the amount required. The
dealer identification card shall not be
issued until it is determined that
acceptable security has been presented.

(2) Amount Required, The base
amount of the letter of credit or bond
shall be the larger of:

(i) $25,000 or

(ii) The sum of the amounts
determined by multiplying the
respective pounds of burley and flue-
cured tobacco purchased by the dealer
during the preceding marketing year by
10 percent of the marketing year penalty
rate for the respective kind of tobacco
involved for the relevant year with the
resulting amount not to exceed $100,000.

A dealer shall submit the letter of
credit or bond for the base amount plus
an amount equal to the amount of any

unpaid tobacco marketing quota penalty
owed by such dealer. The amount shall
also be increased by $5,000 for each
10,000 pounds of tobacco for which the
dealer has failed to file reports or filed
false reports in violation of § 723.404 for
the 3 previous marketing years. The
Deputy Administrator may reduce the
amount of security required in order to -
avoid undue hardship and shall make
provision for release of the letter of
credit or bond at the appropriate time.

(e) Suspension and surrender of
dealer card. The dealer identification
card shall be surrendered upon demand
of the ASCS. Failure to comply with the
provisions of §§ 723.404 or 723.414 or
with other material provisions of this
part shall be cause for suspension of the
dealer identification card and the dealer
shall be given 15 days to complete all
necessary compliance measures or to
show cause why the card should not
remain suspended.

§723.403 [Amended]

5.In § 723.403, paragraph (k)(3)(i) is
amended by adding after the word
“location” and the comma that follows
that word, the words. “provided further
that if on inspection it is determined that
there is damaged tobacco in the
warehouse or otherwise on hand, no
carryover credit for the next marketing
year shall be allowed for the damaged
tobacco and the amount of pounds of
damaged tobacco shall be deducted
from the operator's purchase credit for
the current year,”,

6. Section 723,403 is amended by
adding paragraph (k)(5)(iv) to read as
follows:

§723.403 Auction warehouse operators’
records and reports.

(k) L

(5] ..

(iv) If upon reinspection by a
representative of ASCS, there is an
amount of tobacco determined to be
damaged tobacco, the pounds of
damaged tobacco shall be deducted
from the purchase credit, if not done so
previously, and no carryover credit shall
be allowed for such damaged tobacco
for the next marketing year.

7. Section 723.404 is amended by
adding paragraph [d)(5)(v) and a
sentence at the end of paragraph (d)(7)
to read as follows:

§723.404 Dealer’s records and reports,
exciuding cigar tobacco buyers.

(d). LR
(5)'. -

{(v) f upon inspection by a
representative of ASCS, there is an
amount of tobacco determined to be
damaged tobacco according to § 723.104,
such amount of pounds shall be
deducted from the purchase credit and
no carryover credit shall be allowed for
such damaged tobacco for the next
marketing year.

- - - - .

(7) * * * If upon reinspection by a
representative of ASCS, there is an
amount of tobacco determined to be
damaged tobacco according to § 723.104,
such amount of pounds shall be
deducted from the purchase credit and
no carryover credit shall be allowed for
such damaged tobacco for the next
marketing year.

* - - - -

8. Section 723.406 is amended by
revising paragraph (a) to read as
follows:

§723.406 Provisions

(8) Damaged tobacco. Any dealer,
warehouse operator, or other person
who intends to purchase damaged
tobacco shall notify the State ASCS
office where the warehouse operator or
dealer is registered or should be
registered. Such report must be made at
least 2 business days in advance of the
purchase 8o as to allow for ingpection
arrangements to be made. The
inspection shall be conducted by an
ASCS representative and no purchase
credit shall be allowed the buyer for the
quantity determined to be damaged
tobacco. Damaged tobacco may be
disposed of without incurring a penalty
only if the tobacco is destroyed and the
destruction is witnessed by an ASCS
representative or the tobacco is sold
directly to a processor or manufacturer
and such sale is reported to the same
State ASCS office. Any tobacco not
disposed of in that manner shall be
deemed to have been a marketing of
excess tobacco and will be subject to a
penalty at the full penalty rate for the
quantity of tobacco involved.

9. Section 723.408 is amended by
adding a new paragraph (a)(3) to read as
follows:

§723.408 Producer’s records and reports.

( 8) . e

(3) Any report of a marketing of
tobacco by a producer or any use of a
producer's marketing card to sell the
tobacco or to pledge the tobacco for a
price support loan shall be considered
the filing of a false report by the
producer and the remedies provided in
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paragraph (a)(1) of this section shall
apply if, under the provisions of part
1464 of this title, the producer was not
considered to have been an “eligible
producer” with respect to such
marketing or other disposition of
tobacco.

* - - - -

10. Section 723.409 is amended by
revising the heading for paragraph (b)
and adding a new paragraph (b)(4) to
read as follows:

§ 723.409 Producer penalties; false
Identification and related Issues.
- - * L -

(b) Penalties for false identification or
failure to account.

- . - - .

(4) In addition to any other
circumstances in which a penalty may
be assessed under this part, the
marketing or pledging for a price support
loan of any tobacco by using the
producer's marketing card, when the
producer is not considered to have been
an “eligible producer” under the
provision of part 1464 of this title, shall
be considered to be a false identification
of tobacco. This remedy shall be in
addition to all others as may apply.

. . . * .

§723.409 [Amended]

11. Section 723.409(f) is amended by
inserting after the words “current
marketing” the word “year".

12. Section 723.410 is amended by
revising the section heading and adding
a new paragraph (n) to read as follows:

§ 723.410 Penalties considered to be due
from warehouse operators, dealers, buyers,
and others excluding the producer.

(n) Advances and other cases in
which the producer’s marketing card is
used improperly. For tobacco of any
kind to which this part applies, if
tobacco is marketed by a person by
using the producer's marketing card or
the tobacco is pledged for a price
support loan by using that card, but
under the provisions of part 1464 of this
title, producer is not deemed to have
been an “eligible producer™ with respect
to disposition for that tobacco because
of an advance or other pre-auction
arrangement, such disposition of the
tobacco shall be considered a false
identification of the tobacco and may be
a marketing of excess tobacco. In such
cases, the person who paid the advance,
took possession of the tobacco, or made
the agreement with the producer which
made the producer no longer an “eligible
producer” with respect to the tobacco,
shall be jointly and severally liable with
the producer for any penalty with

respect to such disposition which is
levied against the producer under the
provisions of § 723.409. Additionally, if
such disposition is determined to be a
marketing of excess tobacco, such
person shall be liable for a penalty
calculated by using the penalty rate for
the tobacco involved multiplied by the
pounds of tobacco involved. These
remedies shall be in addition to any
other remedies which may apply,
including but not limited to, any liability
for a refund of any price support loan
receipts which were paid in the name of
the producer for the tobacco.

PART 1464—TOBACCO

13. The authority citation for part 1464
continues to read as follows:

Authority: 7 U.S.C. 1308, 1441, 1445, 1445-1,
1421, and 1423; 15 U.S.C. 714b, 714c.

14. Section 1464.7 is amended by
adding paragraph (e) to read as follows:

§ 1464.7 Eligible Producer.

(e) With respect to any tobacco which
is presented for price support, must have
retained beneficial interest in the
tobacco prior to presenting the tobacco
for such loan.

(1) For purposes of this section, the
producer will be considered to have
retained beneficial interest in the
tobacco only if such producer has
complete control of and title to such
tobacco, including the right to tender
such tobacco to CCC for a price support
loan on the date such tobacco is
tendered to CCC for a price support
loan, and has maintained this right and
that interest in the tobacco at all times
prior to presenting the tobacco for the
loan.

(2) If a producer receives a monetary
advance or other consideration in
connection with or for such tobacco, the
producer will be deemed for purposes of
this section to have lost beneficial
interest in such tobacco unless the
producer has a written agreement with
the person who provides the advance
payment and such agreement accurately
and fully:

(i) Sets forth the amount and date of
the advance;

(ii) Sets forth the poundage on which
the advance was made;

(iii) Provides that the tobacco will be
sold at a producer auction through an
auction warehouse at which price
support is provided or will be presented
for a price support loan;

(iv) Provides that as a full and final
settlement on the tobacco, the full sales
price at the producer auction or the full
loan proceeds, will be paid to the
producer minus only the following:

(A) The advance set out in the
agreement; and

(B) Standard published assessments
or charges for services rendered at
standard published rates that apply to
all tobacco of all producers, including
tobacco for which no advance has been
paid;

(v) Set forth the date of final
settlement on the tobacco which date
can be no later than the date applicable
to tobacco on which no advance has
been made.

(vi) States that the full profit and
beneficial interest in the tobacco, and
full control of the tobacco, remains with
the producer and provides that the full
profit and beneficial interest will remain
with the producer at all times prior to
any disposition of the tobacco as
producer tobacco, or at a producer
auction, or presenting for a price support
loan.

(3) A producer will be considered to
have lost beneficial interest in tobacco
and thereby not be an “eligible
producer” for such tobacco as of the
date any advance or other pre-auction
arrangement was made if CCC
determines for that tobacco that:

(i) The advance per pound equalled or
exceeded the producer's final net
proceeds per pound on all tobacco
marketed from the farm for that
marketing year at producer auctions,
including any tobacco on which an
advance is made or the pledging of
tobacco for price support loans;

(i) A written agreement was required
by paragraph (e)(2) of this section, but
none has been executed; or

(iii) A written agreement was
executed but did not meet the
requirements of paragraph (e)(2) of this
section.

{4) If tobacco is pledged for a price
support loan and the producer is not
then or thereafter deemed to be or to
have been an eligible producer for that
tobacco for purposes of placing the
tobacco under such loan, then the
tobacco shall be considered to have a
loan value of zero. The producer and the
person that took possession of the
tobacco from the producer, or paid an
advance, or marketed the tobacco, or
disposed of the tobacco as producer
tobacco, shall be jointly and severally
liable for returning any loan proceeds
previously paid in the name of, or for the
account of, the producer. Further, the
disposition of any tobacco as producer
tobacco where the producer is not then
or thereafter considered to have been an
eligible producer with respect to such
tobacco may be the subject of penalties
on the grounds of false identification,
excess marketings, or otherwise as
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provided in part 723 of this title. These
remedies are in addition to any others
88 may apply.

15. Section 1464.8 is amended by
adding paragraph (i) to read as follows:

§ 1464.8 Eligible tobacco.

(i) Any tobacco with respect to which
the producer is not an eligible producer
under the provisions of § 1464.7 of this
part shall not be eligible for a price
support loan and in any case in which
the producer is deemed to have ceased
to have retained the status of an eligible
producer due to an advance or other
pre-auction arrangement, the producer’s
marketing card shall not be used to
market such tobacco except to reflect a
nonauction marketing to the person who
paid an advance to the producer or took
possession of the tobacco from the
producer.

§ 1484.10 [Amended]

16. In § 1464.10, paragraph (j)(4) is
amended by inserting after the words
“Deputy Administrator” the words “or,
the Deputy Administrator's designee,”.

Signed at Washington, DC, on June 23,
1992,

Keith D. Bierke,

Administrator, Agricultural Stabilization and
Conservation Service, and Executive Vice
President, Commodity Credit Corporation.

[FR Doc. 92-15132 Filed 6-23-92; 4:44 pm)
BILLING CODE 3410-05-M

FEDERAL RESERVE SYSTEM

12 CFR Parts 225 and 262
[Regulation Y; Docket No. R-0760]

Bank Holding Companies and Change
in Bank Controf; Rules of Procedure

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule.

SUMMARY: Pursuant to the
Administrative Procedure Act, the Board
is requesting public comment on
proposed amendments to the provisions
of its Rules of Procedure {Rules) and the
Board's Regulation Y, Bank Holding
Companies and Change in Bank Control.
Section 262.3(b) of these Rules require
two newspaper publications of notice of
applications filed with the Federal
Reserve under section 9 of the Federal
Regerve Act (for membership or to
establish branches), the Bank Merger
Act (if a state member bank is involved),
and the Bank Holding Company Act.
The proposed amendments would
reduce from twice to once the number of
times notice must be published in a

newspaper of general circulation of the
filing of an application with the Board.
The amendments would have no effect
on public comment periods, which
currently start when the first notice is
published. Alternative sources of notice
will continue to be available, such as the
weekly list of pending applications
prepared by the Board and the Reserve
Banks and, in the case of Bank Holding
Company Act applications, notices
published in the Federal Register.

DATES: Comments on the revised
proposed amendments should be
submitted no later than July 29, 1092
ADDRESSES: Comments should refer to
Docket No. R-0780 and may be mailed to
the Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551, to the attention of Mr.
William W. Wiles, Secretary; or
delivered to the Board's Mail Room
between 8:45 a.m. and 5:15 p.m., or to the
Board's Security Control Room outside
of those hours. Both the Mail Room and
the Security Control Room are
accessible from the courtyard entrance
on 20th Street between Constitution
Avenue and C Street, NW. Comments
may be inspected in room B-1122
between 9 a.m. and 5 p.m. weekdays,
except as provided in § 261.8 of the
Board's Rules Regarding Availability of
Information, 12 CFR 261.8.

FOR FURTHER INFORMATION CONTACT:
John Harry Jorgenson, Senior Attorney
(202/452-3778), or Deborah M. Awai,
Attorney {202/452-3594), Legal Division;
Sidney M. Sussan, Assistant Director
(202/452-2638), or Gary P. Knoblach,
Senior Financial Analyst (202/452-3270),
Division of Banking Supervision and
Regulation, Board of Governors of the
Federal Reserve System. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), Dorothea
Thompson [202/452-3544); Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION: The
Administrative Procedure Act (5 U.S.C.
552(a)(1)) requires each agency to
publish in the Federal Register
statements that include requirements of
all formal and informal procedures
available and its rules of procedure. In
order to fulfill this requirement, the
Board has adopted Rules of Procedure
(12 CFR part 262) (Rules).

Currently, § 262.3(b)(1) of these Rules
requires an applicant to publish notice
of the following types of applications
*“on the same day of each of two
consecutive weeks” in a newspaper of
general circulation:

(i) Application by a state bank for
membership in the Federal Reserve
System;

(ii) Application by a State member
bank to establish a domestic branch;

(iii) Application by a State member
bank for the relocation of a domestic
branch office;

(iv) Application by a bank for merger,
consolidation, or acquisition of assets or
assumption of liabilities, if the acquiring,
assuming, or resulting bank is to be a
State member bank;

(v) Application by a company to
become & bank holding company; and

(vi) Application by a bank holding
company to acquire ownership or
control of shares or assets of a bank, or
to merge or consolidate with any other
bank holding company.

The Board proposes to amend §
262.3(b)(1) of its Rules and a related
policy statement regarding notice of
applications (12 CFR 262.25) to reduce
the newspaper publication requirement
from twice to once. These amendments
would reduce a regulatory burden
associated with the filing of applications
by reducing the newspaper publication
costs and paperwork burden associated
with applications that are subject to the
publication requirement. As part of this
action, the Board would amend
instructions for its application forms to
conform to the notice requirements in
the Rules. The Board also proposes to
make parallel amendments to §§
225.14(b) and 225 23.(d) of its Regulation
Y (12 CFR part 225) to conform with the
revised notice requirements. This
proposal would not affect the length of
the public comment period for any
application.

Before adopting these amendments,
the Board will consider whether the
action would have a serious adverse
effect on actual notice of applications.
Newspaper notices are only one of
several means by which notice is
provided to interested parties that the
Board is reviewing a proposed
transaction. For example, the notice
required by § 262.3(b)(1) is in addition to
weekly lists issued by the Board and the
Reserve Banks identifying applications
filed and acted upon under sections 3
and 4 of the Bank Holding Company Act
(12 U.S.C. 1842 & 1843) and the Bank
Merger Act (section 18(c) of the Federal
Deposit Insurance Act; 12 U.S.C.
1828(c)). This list is provided to any
interested party upon request, including
requests for regular notice of all filings
of applications.! The Board also

! See § 262.3(i) of the Rules and the policy
slatement at 12 CFR 282.25 for a more detailed
description of these sltornate sources of information
on these applications.
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publishes notice of all Bank Holding
Company Act applications in the
Federal Register. In addition, depository
institutions and their holding companies
may provide actual notice of upcoming
corporate reorganizations to customers
and to persons in their service areas in
the form of press releases, news stories,
and direct mail or lobby notices. In
order to assist the Board in addressing
this consideration, the Board specifically
requests comment on the benefits that
reducing the publication burden would
have compared to the reduction in
required newspaper notice.

Before adopting these amendments,
the Board also will consider whether the
amendments would have a serious
adverse effect on the opportunity for
public comment. Currently, § 262.3(b)(1)
of the Rules provides that the first notice
may appear no more than ninety
calendar days prior to acceptance of the
application by the applicant’s Reserve
Bank and that the notices must provide
an opportunity for the public to give
written comment on the application to
the appropriate Federal Reserve Bank
for at least thirty days after the date of
publication of the first notice. The
amendments would retain the
requirements that newspaper notice
must appear in a newspaper of general
circulation no more than ninety calendar
days prior to acceptance of an
application as well as the requirement
that the notice provide for a thirty day
comment period. The Board invites
comment on the possible affects on
public notice that reducing the
publication requirement can be
~ expected to have.

Regulatory Flexibility Act Analysis

Pursuant to section 805(b) of the
Regulatory Flexibility Act (Pub. L. 96-
354, 5 U.S.C. 601 et seq.), the Board does
not believe that the proposed
amendments would have a significant
adverse economic impact on a
substantial number of small entities. The
proposed amendments would reduce
certain regulatory burdens for all
depository institutions, reduce certain
burdens for small depository
institutions, and have no particular
adverse effect on other small entities.

List of Subjects
12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

12 CFR Part 262

Administrative practice and
procedure, Federal Reserve System.

For the reasons set forth in the
preamble, the Board proposes to amend
title 12 of the Code of Federal
Regulations, parts 225 and 262, as
follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

1. The authority citation for part 225
would continue to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1831(i), 1843(c)(8), 1844(b), 3106, 3108, 3907,
3909, 3310,'and 3331-3351, and sec. 306 of the
Federal Deposit Insurance Corporation
Improvement Act of 1991 (Pub. L. No. 102-242,
105 Stat. 2236 (1991)).

Subpart B—Acquisition of Bank Securities
or Assets

2. Section 225.14 is amended by
adding a new paragraph (b)(3) to read as
follows:

§225.14 Procedures for applications,
notices, and hearings.

- - - A L

(b) LR

(3) Newspaper notice. The applicant
shall cause to be published in a
newspaper of general circulation in the
affected community, in the form
prescribed by the Board in 12 CFR
262.3(b), at least one notice soliciting
public comment on the proposed
acquisition.

. ~ * - .

Subpart C—Nonbanking Activities and
Acquisitions by Bank Holding Companies

3. Section 225.23 is amended by
removing the heading to paragraph (d),
by revising the headings to paragraphs
(d)(1) and (d)(2) and by adding a new
paragraph (d)(3) to read as follows:

§ 225.23 Procedures for applications,
notices, and hearings.

(d)(1) Federal Register notice for
listed activities. * * *

(2) Federal Register notice for unlisted
activities. * * *

(3) Newspaper notice. The applicant
shall cause to be published in a
newspaper of general circulation in the
affected community, in the form
prescribed by the Board in 12 CFR
262.3(b), at least one notice soliciting
public comment on the proposed
acquisition.

- - - - -

PART 262—RULES OF PROCEDURE

1. The authority citation for part 262
would continue to read as follows:

Authority: 5 U.S.C. 552.

2.In § 262.3, by redesignating
paragraphs (b)(1) introductory text,
(b)(1)(i) through (vi), and the flush text
beginning “the applicant" and ending
with “the Board" as paragraphs (b)(1)(i)
introductory text, (b)(1)(i)(A) through
(F), and (b)(1)(i) concluding text,
respectively; by removing the words “on
the same day of each of two consecutive
weeks"” from the newly designated
paragraph (b)(1)(i) concluding text; by
designating the text, following newly
designated paragraph (b)(1)(i)
concluding text, which begins with the
sentence ‘“The notice shall be placed in
the classified" as paragraph (b)(1)(ii);
and by revising the first, second and
third sentences of newly designated
paragraph (b)(1)(ii) to read as follows:

§262.3 Applications.

(b) LR (1](i) LI

(ii) The notice shall be placed in the
classified advertising legal notices
section of the newspaper, and must
provide an opportunity for the public to
give written comment on the application
to the appropriate Federal Reserve Bank
for at least thirty days after the date of
publication. Within 7 days of
publication, the applicant shall submit
its application to the appropriate
Reserve Bank for acceptance along with
a copy of the notice. If the Reserve Bank
has not accepted the application as
complete within ninety days of the date
of publication of the notice, the
applicant may be required to republish
notice of the application. * * *

.- . . * .

§262.3 [Amended]

3. In § 262.3, paragraph (b)(2) would
be amended by removing the word
“first'" in the second sentence.

§262.25 [Amended]

4. In § 262.25, paragraph (a)(1) would
be amended by removing the word
“first" in the first sentence.

By order of the Board of Governors of the
Federal Reserve System, June 23, 1992.
William W. Wiles,

Secretary of the Board.
[FR Doc. 92-15135 Filed 6-26-92; 8:45 am|
BILLING CODE 6210-01-F
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12 CFR Part 250
[Docket No. R-0762]

TransMons with Affiliates

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Board is proposing to
exempt from the limitations of section
23A of the Federal Reserve Act the
transfer of assets and liabilities between
affiliated insured depository institutions
when the transfer is part of the merger
or consolidation of the affiliated
institutions. The proposed exemption
would be available only for transactions
that must be approved by the resulting
insured depository institution's primary
regulator under the Bank Merger Act.
The exemption would be available by
regulation, and transactions that meet
the proposed criteria will not require
additional Board review under section
23A.

DATES: Comments must be submitted on
or before July 29, 1992.

ADDRESSES: Comments, which should
refer to Docket No. R-0762 may be
mailed to the Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551, to the attention of Mr.
William W. Wiles, Secretary. Comments
addressed to the attention of Mr. Wiles
may be delivered to the Board's mail
room between 8:40 a.m. and 5:15 p.m.,
and to the security control room outside
of those hours, Both the mail room and
the security control room are accessible
from the courtyard entrance on 20th
Street between Constitution Avenue and
C Street, NW. Comments may be
inspected in room B-1122 between 9 a.m.
and 5 p.m., except as provided in § 261.8
of the Board’s Rules Regarding the
Availability of Information, 12 CFR
261.8.

FOR FURTHER INFORMATION CONTACT:
Pamela G. Nardolilli, Senior Attorney
(202/452-3289), or Christopher Bellini,
Attorney (202/452-3269), Legal Division,
Board of Governors of the Federal
Reserve System. For the hearing
impaired only, Telecommunications
Device for the Deaf {TDD), Dorothea
Thompson (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW.,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION: Section
23A of the Federal Reserve Act, 12
U.S.C. 371c, regulates certain
transactions between depository
institutions and their affiliates, including
transactions between affiliated
depository institutions. Section 23A is
designed to protect insured depository

institutions from abuses that may result
from lending and asset purchase
transactions with their affiliates. In
general, section 23A prohibits an
insured depository institution from
engaging in covered transactions (which
include extensions of credit and
purchases of assets) with any single
affiliate in excess of 10 percent of the
institution’s capital and surplus. A 20
percent aggregate limit is imposed on
the total amount of covered transactions
by a bank with all affiliates. Under
section 23A, all extensions of credit
between a bank and its affiliate must
meet certain collateral requirements.
Section 23A also prohibits an insured
depository institution from purchasing
any low-quality assets from an affiliate,
and requires that all transactions with
an affiliate must be conducted on terms
that are consistent with safe and sound
banking practices.

Section 23A provides an exemption
for several types of transactions. In
addition, section 23A provides the Board
with general authority to act by order or
regulation to grant exemptions from the
provisions of section 23A for any
transaction where the Board determines
that an exemption is consistent with the
purposes of the section.

Savings associations became subject
to section 23A in 1989 as part of the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (FIRREA),
and thus, transactions between
affiliated savings associations are
subject to the quantitative, collateral
and qualitative restrictions of section
23A.! The legislative history of FIRREA
indicates that Congress intended the
Board's general exemptive authority to
extend to transactions involving savings
associations where an exemption is
consistent with the purposes of section
23A and with prior Board exemptions.?

A number of insured depository
institutions recently have sought advice
from the Board regarding whether the
provisions of section 23A apply to
transactions in which one institution
acquires the assets of an affiliated
institution through a merger or
consolidation of the two institutions.
Merger transactions involving affiliated
banks generally have not been subjected
to the provisions of section 23A where
these transactions have been approved
by a federal banking agency pursuant to
the Bank Merger Act. Review of the
transaction under the Bank Merger Act

112 U.S.C. 1468.

® See 135 Cong. Rec. 510200 (daily ed. August 4,
1989) (statements of Senators Garn, Riegle and
Sanford), and 135 Cong. Rec. H4997 (daily ed.
August 3, 1989) (statements of Representatives
Gonzalez and Carper).

includes review of the financial impact
of the transaction and the quality and
soundness of the assets transferred in
the transaction. By its terms, the
restrictions imposed by section 23A do
not apply to mergers involving
unaffiliated depository institutions.

The Board proposes to act by
regulation to grant an exemption from
the section 23A limits for transactions
involving the merger of affiliated insured
depository institutions where the
transaction is approved under the Bank
Merger Act. ! The Board requests public
comment on this proposal.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96-
354, 5 U.S.C. 601 el seq.), the Board does
not believe that the interpretation would
have a significant adverse economic
impact on a substantial number of small
entities. The interpretation would
reduce regulatory burdens imposed by
section 23A and have no particular
adverse effect on other entities.

List of Subjects in 12 CFR Part 250
Federal Reserve System.

For the reasons set forth in the
preamble, the Board proposes to amend
title 12 of the Code of Federal
Regulations, part 250, as follows:

PART 250—MISCELLANEOUS
INTERPRETATIONS

1. The authority citation for part 250
would continue to read as follows:

Authority: 12 U.S.C. 248(i).

2. 12 CFR 250.241 is added to read as
follows:

§ 250.241 Exemption from section 23A of
the Federal Reserve Act for merger
transactions between certain affiliated
Insured depository institutions.

(a) Grant of exemption. An exemption
from the provisions of section 23A of the
Federal Reserve Act is granted for the
purchase by one insured depository
institution of the assets of another
insured depository institution if—

(1) The transaction represents the
purchase by the insured depository
institution of all or substantially all of
the assets of the other institution or the
merger or consolidation of the insured
depository institution with the other
institution, in a transaction in which
only one of the insured depository
institutions continues to operate; and

' Under the Bank Merger Act, before an insured
institution merges with, or acquires the branches of,
another institution, it is required to file an
application with its primary regulator, even if the
institutions already are commonly owned.
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(2) The transaction has been approved
by the appropriate federal banking
agency for the surviving insured
depository institution pursuamt to the
Bank Merger Act.

(b) Definitions. For purposes of this
section, the terms “appropriate federal
banking agency" and “insured
depository institution™ are defined as
those terms are defined in section 3 of
the Federal Deposit Insurance Act.

By order of the Board of Governors of the
Federal Reserve System, June 23, 1992.
William W. Wiles,

Secretary of the Board.
[FR Doc. 92-15136 Filed 8-26-82; 8:45 am})
BILLING COUE §210-01-F

FEDERAL DEPGSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064-AA%6

Assessmentis

AGENCY: Federal Deposit Insurance
Corporation. :
ACTION: Proposed rule; extension of

comment period.

SUMMARY: The Board of Directors
{Board) of the Federal Depaosit Insurance
Corporation (FDIC) recently proposed to
amend its regulations to increase the
deposit insurance assessment to be paid
by Bank Insurance Fund (BIF) members
starting with the first semiannual period
of calendar year 1993 and thereafter.
Notice of the proposed increase
appeared in the Federal Register on May
21, 1992, The FDIC Board is hereby
extending the comment period for the
proposed increase in the BIF assessment
rate from July 20, 1992 to August 13,
1992, The intended effect of this
extension is to have the comment period
for the BIF assessment rate increase
propesal overlap with the comment
period for the BIF recapitalization
proposal published elsewhere in this
issue of the Federal Register.

DATES: Written comments must be
received by the FDIC on the BIF
assessment rate increase proposal on or
before August 13, 1992,

ADDRESSES: Written comments shall be
addressed to the Office of the Executive
Secretary, Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washingten, DC 20429, Comments may
be hand-delivered to room F-400, 1776 F
Street, NW., Washington, DC 20429, on
business days between 830 a.m. and §
p-m.

FOR FURTHER INFORMATION CONTACT:
William R. Watson, Director, Division of

Research and Statistics, Federal Deposit
Insurance Corporation, 550 17th Street,
NW., Washington, DC 20429, (202) 898-
3946,

SUPPLEMENTARY INFORMATION: Recently,
the FDIC Board proposed an increase in
the assessment rate to be paid by BIF
member institutions beginning January
1, 1993 (BIF Assessment Rate Increase
Proposal). The BIF Assessment Rate
Increase Propesal was published in the
Federal Register on May 21, 1992, with a
60-day comment period ending on July
20, 1992 (57 FR 21623). In that document
the Board noted its intention to propose,
as required by statute, in the near future
the initial establishment of a schedule to
recapitalize the BIF over 15 years. The
Board also stated its intention that the
comment periods for the BIF
Assessment Rate Increase Proposal and
the proposed recapitalization schedule
coincide for at least the final 30 days of
the comment period for the BIF
Assessment Rate Increase Praposal. (/d
at 21624.)

The proposed BIF recapitalization
schedule is being published elsewhere in
this issue of the Federal Register with a
comment period of 45 days. Accordingly,
to provide for an overlapping comment
period of at least 30 days for the BIF
Assessment Rate Increase Propasal and
the proposed BIF recapitalization
schedule, the Board is hereby extending
the comment period for the BIF
Assessment Rate Increase Proposal
from July 20, 1992, ta August 13, 1992.

By order of the Board of Directors.

Dated at Washingtan, DC, this 16th day of
June 1992.

Federal Depesit Insurance Carporation.
Hoyle L. Robinsen,

Executive Secretary.
[FR Daoc. 9215195 Filed 6-26-92: 8:45 am]
BILLING CODE 6214-0%-8

12 CFR Part 327
RIN 3064-AB14

Assessments

AGENCY: Federal Deposit Insurance
Corpaoration.
ACTION: Proposed rule.

SUMMARY: As required by section 7(b) of
the Federal Deposit Insurance Act (FDIL
Act), the Board of Directors (Board) of
the Federal Deposit Insurance
Corporation (FDIC) is proposing a
schedule for increasing the reserve ratio
of the Bank Insurance Fund (BIF} to 1.25
percent over a 15-year period. Currently,
the BIF reserve ratio ia significantly
below that level. Pursuant to section
7(b), if the reserve ratio is less than 1.25

percent, the Board is required to take
certain action intended to raise the ratio
to that level. The action applicable to
the existing situation under section ?{b)
is the promulgation of a recapitalization
schedule for raising the reserve ratio to
the statutory level of 1.25 percent within
15 years. In compliance with section
7(b), the proposed recapitalization
schedule specifies a target reserve ratio
for each semiannual period for the next
15 years, culminating in the reguisite
ratio of 1.25 percent.

In connection with the proposed
recapitalization schedule addressed
here, the Board has also proposed an
increase in the BIF semiannual
assessment rate to 28 basis points
effective January 1, 1993. Notice of the
proposed increase appeared in the
Federal Register on May 21, 1992,

The Board is aware of the
uncertainties surrounding any schedule,
such as the required recapitalization
schedule, that is based on projections of
economic conditions beyond the
immediate future. For that reason, the
Board recognizes that any
recapitalization schedule promulgated
pursuant to section 7(b} may require
adjustment ag economic conditions

- change.

DATES: Writlen comments must be
received by the FDIC on oz before
August 13, 1992.

ADDRESSES: Written comments shall be
addressed to the Office of the Executive
Secretary, Federal Deposit Insurance
Carporation, 550—17th Street, NW.,
Washington, DC 20429. Comments may
be hand-delivered to Room F-400, 1776 F
Street, NW., Washington, DC 20429, on
business days between 8:30 a.m. and 5
p.m. (FAX number: (202} 898-3838).
Comments will be available for
inspection at the same address.

FOR FURTHER INFORMATION CONTACTY
Arthur J. Murton, Deputy Director,
Division of Research and Statisties, (202)
898-3938; or Jennifer L. Eccles, Senior
Financial Analyst, Division of Research
and Statistics, (202} 898-8537, Federal
Deposit Insurance Corporation,
Washington, DC.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

No collections of information pursuant
to section 3504¢h) of the Paperwork
Reduction Act (44 U.S.C. 3501 ef seq.)
are contained in the propesed rule.
Consequently, no information has been
submitted to the Office of Management
and Budget for review.
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Regulatory Flexibility Act

The Board hereby certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). It
would not impose burdens on depository
institutions of any size and would not
have the type of economic impact
addressed by the Act. Moreover, to the
extent the proposed rule relates to the
assessment rates to be paid by BIF
member institutions, the Act does not
apply to “a rule of particular
applicability relating to rates, wages,
corporate or financial structures or
reorganizations thereof * * * " /d.
601(2). Accordingly, the Act's
requirements regarding an initial and
final regulatory flexibility analysis (/d.
603 & 604) are not applicable here.

The Proposed Rule
1. Statutory Requirements

Section 7(b)(1){C)(ii) of the FDI Act (12
U.5.C. 1817(b)(1)(C)(ii)). as amended by
section 104 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (Pub. L. No. 102-242) ("FDIC
Improvement Act”’) provides as follows:

If the reserve ratio of the Bank Insurance
Fund is less than the designated reserve ratio
* * *, the [FDIC] Board of Directors shall set
the semiannual assessment rates * * *—{I)
that are sufficient to increase the reserve
ratio * * * to the designated reserve ratio not
later than one year after such rates are set; or
(IT) in accordance with a [BIF
recapitalization] schedule promulgated by the
[FDIC] * * *.

Under section 7(b)(1)(B) of the FDI
Act, the BIF designated reserve ratio is
1.25 percent. BIF's actual reserve ratio
(based on a year-end 1991 fund balance
of approximately negative $7.0 billion) is
approximately negative 0.36 percent.
Because of the extent of the difference
between BIF's current reserve ratio and
the designated reserve ratio, it would be
infeasible to set an assessment rate
sufficient to increase the reserve ratio
from its current level to 1.25 percent
within one year. Thus, pursuant to
clause (II) of section 7(b)(1)(C)(ii), the
Board is proposing a BIF recapitalization
schedule “in accordance with" which to
determine semiannual assessment rates
for BIF member institutions.

Section 7(b)(1)(C){iii) of the FDI Act,
as also amended by section 104 of the
FDIC Improvement Act, requires that the
BIF recapitalization schedule
promulgated by the Board “specif[y], at
semiannual intervals, target reserve
ratios for the Bank Insurance Fund,
culminating in a reserve ratio that is
equal to the designated reserve ratio no

later than 15 years after the date on
which the schedule becomes effective.”
The recapitalization schedule proposed
by the Board is designed to achieve the
designated reserve ratio by the end of a
15-year period that begins at year-end
1991.

Recently, the Board proposed an
increase in the assessment rate to be
paid by BIF member institutions
beginning January 1, 1993. As stated
above, notice of that proposal was
published in the Federal Register on
May 21, 1992 (57 FR 21623).* In
proposing the rate increase, the Board
relied on the same assumptions and
underlying data on which the proposed
recapitalization schedule is based.
Because the assessment rates in effect
in the early part of the period covered
by the recapitalization schedule would
necessarily play an important role in the
revenue projections to be used in
developing the schedule, it was
determined that the Board should
address the rate issue before finalizing
the proposed recapitalization schedule.

In its BIF rate increase proposal, the
Board stated its intention that the
respective comment periods for the
proposed recapitalization schedule and
for the BIF rate increase proposal
coincide for at least 30 days. 57 Fed.
Reg. 21624. In the Board's view, such an
overiap would ensure a meaningful
opportunity for public comment on the
interrelationship between the two
proposals. Accordingly, as announced
elsewhere in this issue of the Federal
Register, the Board is extending the
comment period for the BIF rate
increase proposal to August 13, 1992, in
order to allow for comment on that
proposal throughout the entire comment
period for the proposed BIF
recapitalization schedule. It is the
Board's intention to make a final
decision regarding the BIF assessment
rate in conjunction with the final
adoption of a recapitalization schedule.

At the same time, the Board proposed an interim
risk-related assessment system, to become effective
January 1, 1993. Under this proposal. which is also
addressed in the May 21, 1992, issue of the Federal
Register (57 FR 21617), the assessment rates to be
paid by BIiF members (and by members of the
Savings Association Insurance Fund) would vary
from institution to institution. based on certain risk-
related measures. Although this proposal would
result in a change from the existing system, under
which all BIF members pay the same assessment
rate, the proposed risk-related rate schedule is
designed so that the total BIF assessment revenue to
be received would correspond to the amount that
would be received if all BIF members were paying a
uniform, “average” rate. If the Board adopts both
the BIF rete increase and interim risk-related
assessment proposals, the proposed rate of 28 basis
would represent this “average” rate.

2. Development of the Proposed
Recapitalization Schedule

The necessary starting point in the
development of the proposed
recapitalization schedule was the
current level of the reserve ratio. As
noted above, BIF reserve ratio is
approximately negative 0.36 percent.
Given the substantial difference
between this level and the goal of 1.25
percent, it was determined that the
proposed schedule should cover the full
15-year period permitted by the statute.

The recapitalization schedule depends
on those factors affecting the BIF. The

_ long-term condition of the BIF and thus

the reserve ratio depend directly on
three major factors: the number and size
of future bank failures (expressed here
in terms of “failed bank assets"), the
costs of resolving failures, and the
amount of assessment income provided
by banks. Multiplying the projected
level of failed bank assets by the
assumed resolution cost rate yields a
projection for insurance losses over the
15-year period.® Because assessment
income is determined by the assessment
rate and the assessment base, the third
variable used for purposes of this
analysis was industry growth (assets
and deposits).®

Given a set of assumptions about
these three factors, it is relatively
straightforward to develop a 15-year
recapitalization schedule. However,
analysis based on a single set of
assumptions ignores the considerable
uncertainty surrounding future economic
conditions and their impact on these
factors. To deal with this uncertainty,
FDIC staff examined a range of values
for failed bank assets, resolution costs,
and industry growth. For each of these
factors, the assumptions used range
from what is considered to be
reasonably optimistic to reasonably
pessimistic. For each value, the staff
assigned a probability that a particular
assumption will occur based on
historical relationships and the informed
judgment of staff rather than on explicit
statistical techniques applied to
historical data. The range of
assumptions and probabilities for each
factor are summarized below in Table 1.

* The level of failed bank assels is expressed in
billions of dollars, while resolution costs are
expressed as the percentage of loss for each dollar
of failed bank assets.

3 Growth assumptions affect the analysis in three
ways. The first is through BIF revenue; as the
assessment base grows, BIF revenue grows for g
given t rate. The d is through failed
bank assets, which are assumed to grow with
industry assets. Finally, because the “reserve ratio"
is the ratio of BIF funds to lotal insured deposits of
BIF members, the fund balance necessary to achieve

the designated reserve ratio grows along with the
volume of insured deposits.
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TABLE 1.—ASSUMPTIONS FOR BIF PROJECTIONS
[IA). Short-term failed bank assets (1992-1996) (in billions of dolars)]

1994 1995 1996

50
60
80
90
100
110
120

10
40
50
60
75
90
100

8885883

100
200
250
300
350
400
500

2ERB8Bw

[I(B). Long-term failed bank assets (1997-2006)]

Probability

Percent of total assets (percent) (percent)

O ooy 30
0.4 45
18

5

2

0.6
09
1.2

[I1. Ratio of resolution costs to failed bank assets]

Ratio (percent) m

25
50
25

[Ill. Deposit growth]

Rate (percent)

40
40
20

The first assumption, regarding failed
bank assets, was divided into two
categories: Short-term (over the next
five years) and long-term. The level of
short-term failed bank assets depends to
a great extent on the current condition
of the industry. Seven assumptions were
made for this factors, ranging from $100
billion to $500 billion in total failed bank
assets over the 5-year period. These
assumptions are based on various public
and private sector forecasts. It is also
assumed that the annual level falls from
the current high level to more moderate
levels by 1996.

The long-term failed bank assets
category concerns the average level of
failed bank assets that will prevail over
the final decade of the 15-year period.
The assumption is expressed as a ratio
of failed bank assets to industry assets.
This assumption is harder to predict that

* The project took into t BIF
administrative expenses, income received on
investments. and interest due on borrowings.

the short-term category, as it depends
less on the current condition of banks
than on the evolution of the financial
services sector and the strength of the
nation's economy. Historically, the ratio
of failed bank assets to industry assets
has been relatively low, averaging 0.04
percent between 1960 and 1979.
However, with the increase in bank
failures in the 1980s, the mean ratio for
1988 through 1991 was 1,03 percent, and
this ratio reached 1.84 percent of
industry assets in 1991. The assumptions
made for purposes of the proposed
recapitalization schedule range from 0.2
percent to 1.2 percent, with more weight
assigned to the lower values. This
reflects the FDIC's expectation that the
industry will stabilize at failure rates
considerably below the current high
rates, but not as low as the nearly
inconsequential rates that prevailed
prior to the deregulation and financial
innovation of the 1980s.

The second set of assumptions
concerns the ratio of resolution costs as
a percent of failed bank assets,
expressed in present value terms. Three
values are assumed: 14 percent, 17
percent, and 20 percent, The highest
value is pessimistic, reflecting the
experience of selected recent years. The
middle value approximates the
experience since the mid-1980s. The
lowest value represents success in
efforts to lower resolution costs.

The third set of assumptions concerns
the growth in the banking industry as
represented by both domestic deposits
and assets. The industry historically has
experienced healthy growth, averaging
approximately 5 percent for assets and 7
percent for domestic deposits over the
past 10 years. More recently, the
industry has steadied its growth, with
assets declining slightly over the past 2
years and domestic deposits increasing
by only 4 percent. Three values are
assumed: 6 percent, 2 percent, and —2
percent. The high growth approximates
the average over the last 5 to 10 years.

hoedul

® Although the proposed recapitalization

The middle value reflects the slower
growth over the last two years, and the
lowest value reflects the pessimistic
view that the industry will shrink in
absolute terms as a result of increased
competition in the financial sector,
higher assessment rates, or other
circumstances.

For analytical purposes, staff
projected the BIF over a 15-year
recapitalization period under numerous
scenarios.* Each scenario represented a
combination of the values for each of
the factors and was assigned a
probability based on the combination of
probabilities for each of the factors.
Staff performed this exercise for
different assessment rates ranging from
23 to 35 basis points over the next 15
years, and found that an assessment
rate of 27 basis points appeared to be
the lowest rate that would make it more
likely than not that the designated
reserve ratio would be achieved within
15 years, given the assumptions
underlying the analysis. Having
considered the results of the above
analysis, the Board on May 12, 1992,
proposed an increase in the BIF target
average assessment rate to 28 basis
points. The rate proposed, which is
slightly higher than the 27 basis points
referred to above, increases the
likelihood that the designated reserve
ratio will be achieved within the
statutory 15-year period.

The results of this analysis, from
which the proposed recapitalization
schedule was derived, are summarized
in Table 2.5 Both the proposed schedule
and Table 2 are based on a composite
scenario equaling the weighted average
of all assumptions and probabilities.
This composite scenario thus represents
the most likely scenario given the wide
range of possibilities considered for
insurance losses and growth. Both the
proposed schedule and Table 2 show the
assessment rate declining as conditions
improve and assessment revenue
exceeds insurance losses to the BIF.

also consistent with other projections. For example.

is based on the projections reflected in Table 2, it is

it is consistent with projections that show lower
insurance losses and lower assessment rates.
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TABLE 2.—SUMMARY BIF PROJECTIONS
[Assessment rate of 28 basis points beginning 1993; dollars in billions)

1992 | 1963 | 1994 | 1995 | 1996 | 1997 | 1998 | 1909 | 2000 | 2001 | 2002 | 2003 2004 | 2005 | 2006

28 28 28 28 28 28 28 28 28 28 28 28 28
3,726 | 3831 | 3,938 | 4048 | 4162 | 4278 | 4398 | 4521 | 4648 | 4778 | 4912 5,049 | 5,190
2,164 | 2225 | 2287 | 2351 | 2417 | 2485 | 2554 | 2,626 | 2,700 | 2,775 | 2,853 2933 | 3,015
2,706 | 2,781 | 2,859 | 2,939 | 3,022 | 3,106 | 3,193 | 3,283 | 3,374 | 3.469 3,566 | 3,666 | 3,769

17.0 17.0 17.0 170 17.0 17.0 17.0 170 17.0 17.0 17.0 17.0 17.0
61 45 28 25 25 25 25 20 20 20 21 21 22
28 28 28 28 26 26 26 24 24 24 24 24 24
74 78 78 8.1 77 79 8.1 7.7 79 82 84| B76 8.7

(1.8) 15 28 34 3.1 36 45 44 48 53 58 6.3 6.7

10 FUNd ..o (8.9) | (12.7) | (14.5) | (13.0) {102) | (68)| (36) | (0.0) 45 88 13.7 190 | 248 | 311 37.8
11 Ratio (percent)........c..eo..d ~0.49 | —0.60 [ —~0.67 | ~0.58 | —0.45 | —0.29 | —0.15 | —0.00 —-0.18| 034 051 068 | 087 106 | 125

Future conditions affecting the BIF developing the proposed schedule. For Board plans to monitor relevant
cannot be predicted with certainty. For  instance, Table 3 illustrates what might  developments and, if circumstances

this reason, the staff's projections occur if insurance losses are 25 percent  warrant, to consider revision of the
encompassed a range of assumptions for lower than reflected in table 2. Similarly, schedule, or assessment rate

each factor affecting the BIF. Future Table 4 illustrates what might occur if adjustments, based on such
insurance losses or other conditions insurance losses are 25 percent higher developments.

affecting the BIF may turn out than reflected in Table 2. Once a

differently than assumed for purposes of recapitalization schedule is adopted, the

TABLE 3.—BIF PROJECTIONS BASED ON OPTIMISTIC SCENARIO
[Assessment rate of 28 basis point beginning 1993; doilars in billkons]

19921993'994199519961997199819992(!)020012&22003200420052006

28 28 28 28 28 28 28 28 28 28 28 28 28 28
3625 | 3,726 | 3831 | 3,938 | 4,048 | 4,162 | 4,278 | 4,398 | 4,521 | 4648 | 4778 | 4912 5,049 | 5,190
2105 | 2,164 | 2,225 | 2,287 | 2,351 | 2417 | 2485 | 2554 | 2,626 | 2,700 | 2,775 2853 | 2933 | 3,015
2632 | 2,706 | 2,781 | 2,850 | 2939 | 3022 | 3,106 | 3193 | 3283 | 3374 | 3.489 | 3,568 3,666 | 3,769

150 150 | 150 150 150 | 150 150 150| 150 150| 150| 150 150| 150
86 53 39 24 22 22 22 22 17 17 17 16 18 19
280| 280 280 200 200| 200 18.0 180| 80| 180 | 150 150 150 150
7.2 74 78 56 58 59 55 56 58 59 51 52 54 55
0.7 15 36 24 29 3.1 29 3.5 39 42 36 38 42 46
64| 49| (1.3 1.0 39 7.0 99| 133 | 72| 214| 250 289 331 377
—~030 | -023 | -006| 004| 016| 0290| 040 052| 065| 079| 09| 1.01 113 125

TABLE 4.—BIF Projections Based on Pessimistic Scenario
[Assessment rate of 28 basis points beginning 1993; dollars in billions]

1992 | 1983 | 1994 | 1995 | 1996 | 1997 | 1908 | 1999 | 2000 | 2001 | 2002 | 2003 | 2004 2005 | 2008

28 28 28 28 28 28 28 28 28 28 28 28 28
3,726 | 3,831 | 3,938 | 4,048 | 4,162 | 4,278 | 4,398 | 4,521 | 4648 | 4,778 | 4912 5,049 | 5,190
2,164 | 2225 | 2287 | 2,351 | 2,417 | 2485 | 2554 | 2,626 | 2,700 | 2,775 | 2853 | 2,933 3,015
2,706 | 2,781 | 2,859 | 2,939 | 3,022 | 3,106 | 3,193 | 3,283 | 3,374 | 3469 | 3,566 3,666 | 3,769
188 | 188 188 188 188 188 18.8 18.8 188 188 188 18.8 188
69 50 3 28 28 28 28 22 22 22 23 24 24
350| 350 350| 350 350| 350 320| 320| 290) 290| 270| 270 270

93 95 8.8 10.1 104 106 100 10.3 96 9.9 94 8.7 10.0

‘ D1 eo | 121 "sol” ar]"ar]l s3] sel 62| sali a4l o2l sl 74

10 Fund (136) | (20.7) | (24.5) | (23.4) | 204) | (167) | 20y | ®7N| (1.0)| 81| 109] 173| 236| 304| 377

11 Ratio (percent) —066 | ~098 | —1.13 | —1.05 | —089 | —0.71 | -050 | —0.27 | —004 | 020| 041| 062! 083| 104| 125
Request for Public Comment written comment during a 45-day List of Subjects in 12 CFR Part 327

The Board hereby requests comment comment period. Assessments, Bank deposit insurance,
on all aspects of the proposed rule. Banks, Banking, Financing Corporation,
Interested persons are invited to submit Savings associations.
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For the reasons stated above, the
Board proposes to amend 12 CFR part
327 as follows:

PART 327—ASSESSMENTS

1. The authority citation for part 327
continues to read as follows:

Authority: 12 U.S.C. 1441, 1441b, 1817-1819.

2. Section 327.13 is amended by
adding a new paragraph (d) to read as
follows:

§327.13 Payment of assessment.

. * . . .

(d) Recapitalization schedule. The
following schedule, which begins with
the semiannual assessment period
ending December 31, 1991, indicates the
stages by which the Corporation seeks
to achieve the BIF designated reserve
ratio of 1.25 percent by the end of the
year 2008:

Target
Semi-annual period fOSONS

ratio
(percent)

~0.36
~0.43

By order of the Board of Directors.

Dated at Washington, DC, this 16th of June,
1992.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson.

Executive Secretary.
[FR Doc. 92-15196 Filed 6-26-62; 8:45 am|

BILLING CODE 8714-10-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Regulations;
Waiver of the Nonmanufacturer Rule

AGENCY: Small Business Administration.

ACTION: Notice of intent to waive the
Nonmanufacturer Rule for various
products.

SUMMARY: The Small Business
Administration (SBA) is considering a
waiver of the Nonmanufacturer Rule for
numerically controlled surface grinders,
index paper, and offset paper. The basis
for waivers is that no small business
manufacturers are supplying these
classes of products to the Federal
government. The effect of a waiver
would be to allow otherwise gualified
regular dealers to supply the products of
any domestic manufacturer on a Federal
contract set aside for small businesses
or awarded through the SBA 8(a)
Program. The purposes of this notice is
to solicit comments and source
information from interest parties.
DATES: Comments and sources must be
submitted on or before July 14, 1992.
ADDRESSESS: Address Comments to:
Robert J. Moffitt, Chairperson, Size
Policy Board, U.S. Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 204186, Tel: (202) 205-
6460.

FOR FURTHER INFORMATION CONTACT:
James Parker, Procurement Analyst,
phone (703) 695-2435.

SUPPLEMENTARY INFORMATION: Public
Law 100-656, enacted on November 15,
1988, incorporated into the Small
Business Act the previously existing
regulation that recipients of Federal
contracts set aside for small businesses
or SBA 8(a) Program procurement must
provide the product of a small business
manufacturer or processor, if the
recipient is other than the actual
manufacturer or processor. This
requirement is commonly referred to as
the Nonmanufacturer Rule. The SBA
regulations imposing this requirement
are found at 13 CFR 121.906(b) and
121.1106(b). Section 303(h) of the law
provides for waiver of this requirement
by SBA for any *class of products” for
which there are no small business
manufacturers or processors in the
Federal market. To be considered
available to participate in the Federal
market on these classes of products, a
small business manufacturer must have
submitted a proposal for a contract
solicitation or received a contract from
the Federal government within the last
24 months. The SBA defines “class of
products” based on two coding systems.

The first is the Office of Management
and Budget Standard Industrial
Classification Manual. The second is the
Product and Service Code established
by the Federal Procurement Data
System. '

This notice proposes to waive the
Nonmanufacturer Rule for numerically
controlled surface grinders (SIC code
3541, PSC code 3415), offset paper (SIC
code 2621, PSC code 7510) and index
paper (SIC code 2621, PSC code 7510).

In an effort to identify potential small
business sources for these classes of
products, the Small Business
Administration has searched its
Procurement Automated Source System
(PASS) and contacted several other
Federal agencies. No small business
sources were identified as a result of
these efforts. The public is, therefore,
invited to comment or provide source
information to SBA on the proposed
waiver of the Nonmanufacturer Rule for
the three items specified.

Dated: June 15, 1992.
Robert J. Moffitt,
Chairman, Size Policy Board.
[FR Doc. 92-15101 Filed 6-26-92; 8:45 am]
BILLING CODE 8025-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 433

Regulatory Flexibility Act Review of
the Trade Regulation Rule Concerning
Preservation of Consumers' Claims
and Defenses

AGENCY: Federal Trade Commission.
ACTION: Termination of review.

SUMMARY: In accordance with the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), and a published plan for
Periodic Review of Commission Rules
(46 FR 35,118 (July 7, 1981)), the Federal
Trade Commission published a notice
(53 FR 44,456 (November 3, 1988)),
soliciting comments and data on
whether its Trade Regulation Rule
concerning Preservation of Consumers’
Claims and Defenses (16 CFR part 433)
(the “Rule” or “Holder Rule") has had a
significant economic impact on a
substantial number of small entities and,
if it has, whether the Rule should be
amended to minimize any such impact.
The notice required comments to be
submitted to the Commission no later
than February 1, 1989. Based on the
comments received, which are
summarized in this notice, the
Commission finds that there is an
insufficient basis to conclude that the
Rule has had a significant economic
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impact upon a substantial number of
small entities. The Commission,
therefore, is terminating this review.

DATES: This action is effective as of June
29, 1992,

FOR FURTHER INFORMATION CONTACT:
Clarke Brinckerhoff, Attorney, Federal
Trade Commission, Division of Credit
Practices, Washington, DC 20580, 202~
326-3208.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (“"RFA")
requires the Federal Trade Commission
("Commission") to conduct a periodic
review of its trade regulation rules that
have or will have a significant economic
impact upon a substantial number of
small entities. This periodic review is
conducted in accordance with the
Commission’s Plan for the Periodic
Review of Rules (46 FR 35,118 (July 7,
1981)).

L. Background and Summary

The Holder Rule was promulgated by
the Commission on November 18, 1975
(40 FR 53,506) and became effective on
May 14, 1976. The Rule applies to sellers
who offer or arrange for consumer credit
to finance consumers’ purchases of their
goods or services. The Rule requires
sellers entering into “consumer credit
contracts™ ! or accepting the proceeds of
“purchase money loans” 2 to ensure that
sales finance contracts and loan
contracts contain one of two clauses
that preserve the buyer’s right to assert
against any “holder” of the credit
contract the sales-related claims and
defenses that the buyer may have
against the seller.® The required
contractual clause uses the term
“holder” to refer to a person or entity
who is in possession of an instrument
drawn, issued or endorsed to him, to his
order, to bearer, or in blank.

In promulgating the Holder Rule, the
Commission found that:

(1) In the course of arranging the
financing of a consumer sale, sellers
used procedures (including contractual

! “Consumer credit contract” is defined as “Any
instrument which evidences or embodies a debt
arising from a ‘Purchase Money Loan' transaction or
a 'financed sale’ as defined (in the Rule)." 16 CFR
433.1(i). “Financing a sale" is defined as
“lelxtending credit to a consumer in connection
with a “Credit Sale' within the meaning of the Truth
in Lending Act and Regulation Z." 16 CFR 433.1(c).

* A “purchase money loan"” is defined in the Rule
as a “cash advance which is received by a
consumer * * * which is applied, in whole or
substantial part, to a purchase of goods or services
from a seller who (1) refers consumers to the
creditor or (2] is affiliated with the creditor by
common control, contract, or business
arrangement.” 16 CFR 433.1(d).

3 The language of the required clause differs
slightly depending on whether a sale finance
contract or purchase money loan contract is
involved. 16 CFR 433.2.

devices) that separated the buyer's duty
to pay for goods or services from the
seller's reciprocal duty to perform as
promised;

(2) Consumers were generally not in a
position to evaluate the likelihood of
seller misconduct in a particular
transaction;

(3) Consumers lacked information to
comprehend the significance of waivers
of defenses in credit contracts or the use
of promissory notes;

(4) Consumers, therefore, assumed all
risks of seller misconduct; and

(5) Creditors dunned consumers and
collected debts despite the consumers’
claims and defenses against the sellers.

At the same time the Commission
promulgated the Holder Rule, it
commenced a proceeding (“Holder I1")
to amend the Rule to extend it to third-
party creditors. 40 FR 53,530 (November
18, 1975). Because the record failed to
demonstrate (1) creditor participation in
cutting off consumers’ claims and
defenses, and (2) consumer injury after
the Rule became effective, the
Commission terminated Holder II in the
same notice that commenced this review
under the RFA (53 FR 44,456 (November
3, 1988)).

The Notice that initiated this RFA
review requested comments on whether
the Rule has had a significant economic
impact on a substantial number of small
entities and, if it has, whether it should
be amended to minimize any such
impact. The notice posed several
questions concerning the Rule's
economic impact on small entities,
particularly the rate and availability of
credit, and any increase or decrease in
their sales as a result of the Rule. Other
questions dealt more generaily with the
impact of the Rule on the credit
marketplace, especially the relationship
between creditors and sellers, and
extent to which claims and defenses
were in fact being asserted, relative
types of credit (loans, sales, credit
cards), improvement in seller
performance, and costs and benefits
related to these issues. A further series
of questions asked whether changes
should be made in the Rule, to simplify
it, or to make it more useful, or to take
account of state laws, technology
changes, or the like. The last question
specifically asked if the rule should be
extended to creditors as well as sellers
(the issue in Holder II). In all cases, the
public was asked to (1) distinguished
between small/large and new/
established firms, and (2) submit factual
data that supported their comments,

IL. Public Comments

Ten comments were filed. The
participants were four trade
associations,* three financial
institutions (two of which were related
corporations),® one consumer
representative organization,® one
governmental entity,” and one
individual who described himself as a
teacher of college students.®

None of the commenters appeared to
be a “small entity" that was negatively
affected by the Rule.® Only three
references were made to the impact on
small entities. USLSI said it had “no
evidence that the rule has had either
positive or negative effects on smaller
entities." Dominion stated, “The impact
of the Rule on small entities has been
minimal * * * ". Only GEM reported
negative impact on small entities, in that
GEM stopped financing such
businesses.®

A limited, but very diverse, number of
general suggestions was submitted by
the commenters. The orientation of the
comments was roughly equal between
those that would expand the Rule,
reduce the Rule, and retain the status
quo.

One trade association representing
sellers (NADA) and the consumer
advocacy group (NCLC) supported
expanding the Rule to cover creditors as
well as sellers (i.e., the approach
considered in Holder IT). One creditor
(Dominion) suggested amending the Rule
“to require sellers to take back any
contract" where the consumer asserts a
claim or defense. NCLC also advocated
expanding it to cover all consumer
leases and home equity loans, and
asked that the Rule's applicability to
federally guaranteed student loans be
clarified.1*

¢ American Financial Services Association
(AFSA), Better Business Bureau of Metropolitan
Dallas (BBB), National Automobile Dealers
Association (NADA), and the United States League
of Savings Institutions (USLSI).

& Gem Savings (GEM), Dominion Bankshares/
Dominion Bank (Dominion).

¢ National Consumer Law Center (NCLC).

" Georgia Office of Consumer Affairs (Georgia}.

8 Roland F. Chase.

9 For the purposes of this review under the RFA,
the term “small entity" is defined under the Small
Business Size Standards, codified at 13 CFR part
121.

10 The first of the questions posed in the notice
opening this proceeding specifically asked the
public to comment on whether a substantial number
of small entities would be significantly impacted by
the Rule. 53 FR 44457 (11/3/88), The single brief
comment to that effect by GEM., although relevant
and pertinent, did not provide a sufficient basis for
the Commission to conclude that the Rule had a
significant impact on small entities.

'! The Commission staff has provided NCLC with
an opinion letter stating that such educational loans
are not exempt from the Rule.
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The USLSI advocated (1) limiting the
scope of the Rule to defenses based on
breach of warranty, misrepresentation,
and fraud, (2) limiting the time that
defenses can be asserted against a
creditor, and (3) imposing a requirement
that the consumer must attempt to
obtain satisfaction from the seller before
asserting defenses against a subsequent
assignee/holder of the contract. GEM
advocated (1) limiting the Rule's
applicability to “items specifically
covered in the written contract” and (2}
assessing a "penalty” on consumers
who assert “frivolous” claims. Dominion
proposed revising the required
contractual provision so that it would
subject the creditors only to consumer
defenses (not claims).

BBB and Georgia praised the Rule, but
made no suggestions for change. The
only individual commenter, Roland F.
Chase, praised the Rule, but suggested
that the currently required contractual
terminology be revised to a more
colloguial “plain English" format. AFSA
praised the termination of the Holder II
proceeding, but was otherwise silent on
the Rule.

III. Conclusion

The Notice attracted limited public
interest, and no participatien at all by
any “small entity” that claimed ta be
negatively impacted by the Rule. The
discussion of issues relating te small
entities, the parties protected by the
RFA, was minimal. A number of varying
suggestions were made to expand or
contract the Rule, but none of these had
extensive support.

After carefully considering the
comments, the Commission believes that
they do not present a sufficient basis to
conclude that the Holder Rule has had a
significant impact on a substantial
number of small entities. Similarly, none
of the other issues raised in the
comments merit revision of the Rule at
this time. The Commission is therefore
terminating this review.

List of Subjects in 16 CFR Past 433

Consumer credit transactions, Federal
Trade Commission, Trade practices.

By the direction of the Commission.

Donald S. Clark,
Secretary.

|FR Doe. 92-15193 Filed 6-26-92; 8:45 am}
BILLING CODE 8750-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD7-92-27]

Drawbridge Operation Regulations;
Gulf Intracoastal Waterway, FL

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: At the request of the
Sarasota/Manatee Metropolitan
Planning Council Organization (MPO])
and the Florida Department of
Transportation (FDOT), the bridge
owner, the Coast Guard proposes to
modify the regulations ef the Anna
Maria Drawbridge, mile 89.2, at
Bradenton. This proposal is being made
because of complaints about highway
traffic delays. This action should
accommodate the current needs of
vehicular traffic while still meeting the
reasonable needs of navigation.

pATES: Comments must be received on
or before August 13, 1892,

ADDRESSES: Comments may be mailed
to Commander (oan}), Seventh Coast
Guard District, 909 SE. 1st Avenue,
Miami FL 33131-3050, or may be
delivered to room 406 at the above
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. For information concerning
comments the telephone number is 305—
536-4103.

The Commander, Seventh Coast
Guard District maintains the public
docket for this rulemaking. Comments
will become part of this docket and will
be available for inspection er copying at
the above address.

FOR FURTHER INFORMATION CONTACT:
Ian MacCartney, Project Manager at
(305) 536-4103.

SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persens to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
[CGD-92-27] and the specific section of
this proposal to which each comment
applies, and give the reason for each
comment. Each person wanting
acknowledgment of receipt of comments
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to Mr. Ian
MacCartney at the address under
“ADDRESSES." If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Drafting Information

The principal persons involved in
drafting this document are lan
MacCartney, Project Manager, and LT. J.
M. Losego, Project Counsel.

Background and Purpese

This drawbridge presently opens on
signal except that from 9 a.m. to 8 p.m.
on Saturdays, Sundays and federal
holidays the draw need open only on the
hour, quarter hour, half hour and three-
quarter hour. From December 1 to May
31, Monday through Friday, from 9 a.m.
to 6 p.m., the draw need open only on
the hour, quarter-hour, half-hour, and
three-quarter hour. The MPO and the
bridge owner have requested that the
bridge be allowed to open only on the
hour and half-hour from 7 a.m. to 6 p.m.
weekdays and from 9 a.m, to 6 p.m. on
weekends.

Discussion of Proposed Amendments

A Coast Guard evaluation of the
proposal concluded that highway traffic
levels and frequency of bridge openings
did not justify the proposed 30 minute
opening schedule for a drawbridge on
the Gulf Intracoastal Waterway.
However, in order to reduce traffic
congestion, increasing the seasonal
schedule to a daily, year around 20
minute schedule from 7 a.m. to 6 p.m.,
appears to be warranted. These changes
should reduce traffic delays without
unreasonably impacting navigation.

Regulatory Evaluation

This proposal is not major under
Executive Order 12291 and not
significant under the Department of
Transportation regulatory policies and
procedures (44FR 11046; February 28,
1979). The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full regulatory
evaluation is unnecessary. We conclude
this because the rule exempts tugs with
tows.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this propesal will
have a significant economic impact on a
substantial number of small entities.
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“Small entities" include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as “small
business concerns” under section 3 of
the Small Business Act (15 U.S.C. 632).
Since tugs with tows are exempt from
this proposal, the economic impact is
expected to be 8o minimal, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this proposal, if adopted, will not
have a significant impact on a
substantial number of small entities.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). -

Federalism

The Coast Guard has analyzed this
proposal in accordance with the
principles and criteria contained in
Executive Order 12612, and has
determined that this proposal does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that, under section
2.B.2.g(5) of Commandant Instruction
M16475.1B, promulgation of operating
requirements or procedures for
drawbridges is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination is available in the docket
for inspection or copying where
indicated under “ADDRESSES".

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons set out in the

preamble, the Coast Guard proposes to
revise 38 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499: 46 CFR 1.46; 33
CFR 1.05-1(g).

2. In § 117.287, paragraph (d)(2) is
revised to read as follows:

§ 117.287 Gulf intracoastal Waterway.

(d){2) The draw of the Anna Maria
(SR 64) bridge, mile 89.2, shall open on
signal; except that from 7 a.m. to 6 p.m.,
the draw need open only on the hour,
twenty minutes past the hour and forty
minutes past the hour.

. - L . *

Dated: June 9, 1992.
Robert E. Kramek,

Rear Admiral U.S. Coast Guard Commander,
Seventh Coast Guard District.

[FR Doc. 15220 Filed 6-26-92; 8:45 am)
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

AGENCY: United States Environmental
Protection Agency.

ACTION: Notice of intent to delete the
Paganos Salvage site from the National
Priorities List: Request for comments.

SUMMARY: The Environmental Protection
Agency (EPA) Region 6 announces its
intent to delete the Pagano Salvage site
from the National Priorities List (NPL)
and requests public comment on this
action. The NPL constitutes appendix B
to the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP), which EPA promulgated pursuant
to section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA), as amended. EPA and the
State of New Mexico (New Mexico
Environment Department) have
determined that all appropriate actions
under CERCLA have been implemented
and that no further cleanup is
appropriate. Moreover, EPA and the
State have determined that response
activities conducted at the site have
been protective of public health,
welfare, and the environment.

DATES: Comments concerning this site
may be submitted on or before July 28,
1992.

ADDRESSES: Comments may be mailed
to: Mr. Donn Walters, Community
Relations Coordinator, U.S. EPA, Region
6 (6H-MC), 1445 Ross Avenue, Dallas,
Texas 75202-2733.

Comprehensive information on this
site is available through the EPA Region
6 public docket, which is located at
EPA's Region 8 library office and is
available for viewing from 8 am. to 5
p.m., Monday through Friday, excluding
holidays. The office address is: U.S.
EPA, Region 6, Library, 12th Floor, 1445
Ross Avenue, Dallas, Texas 75202, (214)
655-6444.

Background information from the
regional public docket is available for

viewing at the Pagano Salvage site
information repositories located at:

Los Lunas Public Library, 460 Main Street,
Los Lunas, New Mexico

New Mexico Environment Department,
Superfund Section, 1190 St. Francis Drive,
Santa Fe, New Mexico 87031

FOR FURTHER INFORMATION CONTACT:
Mr. Carlos A. Sanchez, U.S.
Environmental Protection Agency,
Region 8, 1445 Ross Avenue, Dallas,
Texas 752022733, (214) 655-6710.

SUPPLEMENTARY INFORMATION:
Table of Contents

L Introduction.

II. NPL Deletion Criteria.

111, Deletion Procedures.

IV. Basis for Intended Site Deletions.

I. Introduction

The U.S. Environmental Protection
Agency (EPA) Region 6 announces ils
intent to delete the Pagano Salvage site,
Los Lunas, New Mexico, from the
National Priorities List (NPL), which
constitutes appendix B of the National
Oil and Hazardous Substances Pollution
Contingency Plan, 40 CFR part 300
(NCP), and requests comments on the
deletion. The EPA identifies sites that
appear to present a significant risk to
public health, welfare, or the
environment, and maintains the NPL as
the list of those sites. Sites on the NPL
may be the subject of remedial actions
financed by the Hazardous Substance
Superfund Response Trust Fund (Fund).
Pursuant to § 300.425(e)(3) of the NCP,
any site deleted from the NPL remains
eligible for Fund-financed remedial
actions if conditions at the site warrant
such action.

The EPA will accept comments
concerning this proposal for thirty (30)
days after publication of this notice in
the Federal Register.

Section II of this notice explains the
criteria for deleting sites from the NPL.
Section III discusses procedures that
EPA is using for this action. Section IV
discusses the history of this site and
explains how the site meets the deletion
criteria.

IL. NPL Deletion Criteria

The NCP establishes the criteria that
the Agency uses to delete sites from the
NPL. In accordance with 40 CFR
300.425(e)(1), sites may be deleted from
or recategorized on the NPL where no
further response is appropriate. In
making a determination to delete a
release from the NPL, EPA shall
consider, in consultation with the state,
whether any of the following criteria
have been met:
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(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

or

(ii) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

(iii) The response action has shown
that the release poses no significant
threat to public health or the
environment and, therefore, taking of
remedial measures is not appropriate.

Prior to deciding to delete a site from
the NPL, EPA must determine that the
remedy, or existing site conditions at
sites where no action is required, is
protective of public health, welfare, and
the environment,

Deletion of a site from the NPL does
not preclude eligibility for subsequent
Fund-financed actions if future site
conditions warrant such actions. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites that have been deleted from the
NPL.

I11. Deletion Procedures

In the NPL rulemaking published on
October 15, 1984 (49 FR 40320), the
Agency solicited and received
comments on whether the notice of
comment procedures followed for
adding sites to the NPL also should be
used before sites are deleted. Comments
also were received in response to the
amendments to the NCP proposed on
February 12, 1985 (50 FR 5862). Formal
notice and comment procedures for
deleting sites from the NPL were
subsequently added as a part of the
March 8, 1990 amendments to the NCP
(55 FR 8666, 8846). Those procedures are
set out in § 300.425(e)(4) of the NCP.
Deletion of sites from the NPL does not
itself create, alter, or revoke any
individual's rights or obligations. The
NPL is designed primarily for
informational purposes and to assist
Agency management.

Upon determination that at least one
of the criteria described in
§ 300.425(e)(1) has been met, EPA may
formally begin deletion procedures. The
following procedures were used for the
intended deletion of this site:

(1) EPA Region 6 and the State of New
Mexico agreed, in the no-further-action
Record of Decision, that the five-year
review was not warranted.

(2) EPA Region 6 has recommended
deletion and prepared the relevant
documents.

(3) The State of New Mexico has
concurred with the deletion decision.

(4) Concurrent with this National
Notice of Intent to Delete, a local notice
has been published in local newspapers

and has been distributed to appropriate
Federal, State, and local officials, and
other interested parties,

(5) The Region has made all relevant
documents available in the Regional
Office and local site and State of New
Mexico information repositories.

These procedures have been
completed for the Pagano Salvage sile.
This Federal Register notice, and a
concurrent notice in the local newspaper
in the vicinity of the site, announce the
initiation of a 30-day public comment
period and the availability of the Notice
of Intent to Delete. The public is asked
to comment on EPA's intention to delete
the site from the NPL; all critical
documents needed to evaluate EPA’s
decision are included in the information
repository and deletion docket.

Upon completion of the 30-day public
comment period, the EPA Regional
Office (Region 6) will evaluate these
comments before the final decision to
delete. The Region will prepare a
Responsiveness Summary, which will
address comments received during the
public comment period. The
responsiveness summary will be made
available to the public at the
information repository. Members of the
public are welcome to contact the EPA
Regional Office to obtain a copy of the
responsiveness summary, when
available. If EPA still determines that
deletion from the NPL is appropriate
after rceiving public comments, a final
notice of deletion will be published in
the Federal Register. However, it is not
until a notice of deletion is published in
the Federal Register that the site would
be actually deleted.

IV. Basis for Intended Site Deletion

The following summary provides the
Agency's rationale for deleting the
Pagano Salvage site from the NPL.

The Pagano Salvage site is located at
102 Edeal Road, Los Lunas, Valencia
County, New Mexico. The 1.4 acre site
was and is used to operate a salvage
business and includes a residence. The
site has operated as a salvage business
since the early 1960s.

Site investigations conducted by the
New Mexico Environmental
Improvement Division, now the New
Mexico Environment Department
(NMED), and EPA between 1984 and
1988 found on site soils contaminated
with PCB concentrations as high as 2310
ppm. Off-site PCB concentrations did
not exceed the Toxic Substances
Control Act (TSCA) cleanup action
levels {50 ppm) or cleanup levels (less
than 10 ppm PCBs) for nonrestricted
land usage. In sediment samples taken
from the adjacent Peralta Riverside
Drain, PCB concentrations did not
exceed 0.5 ppm. Fish sampled from the

Peralta Drain were found to contain PCB
levels generally below 1.0 ppm and a
maximum of 1.7 ppm. These levels are
below the Food and Drug
Administration (FDA) “advisory level”
of 2.0 ppm for edible portions of fish and
well below the FDA's “action level” of
5.0 ppm. No PCB contamination was
detected in water samples collected
from the adjacent surface drains, the
residential wells, or the site monitoring
wells,

Based on these investigations which
found soils, limited to the site,
contaminated with PCB concentrations
exceeding TSCA's clegnup action levels
of 50 ppm, the site was proposed to the
National Priorities List (NPL) in June
1988 and promulgated on October 4,
1989. As a result of the high
concentrations of PCBs detected and the
potential health risk to people living and
working on site, the Environmental
Protection Agency's (EPA) Region 6,
Emergency Response Branch conducted
a removal action at the site from June
1989 through January 1990,

All salvageable materials containing
PCB-contaminated oil were removed by
Sandia National Laboratories (SNL)
during several cleanup operations
conducted in 1984, 1985, and 1988. PCB-
contaminated materials stored at the
SNL facility were in turn disposed of by
ENSCO, Sandia’s PCB disposal
contractor.

EPA's remediation activities at the
Pagano Salvage site consisted of
removing approximately 5,100 cubic
yards of soil and debris contaminated
with PCBs exceeding the health-based
level of 10 ppm. This consisted of
removing a minimum of 10 to 12 inches
of soil across the entire site and
covering remaining low levels (less the
10 ppm PCBs) with clean soil. This
remediation meets the requirements for
nonrestricted land usage and represents
approximately a one in one hundred
thousand (1 X 107%) excess cancer risk.
This risk level means that one person in
one hundred thousand, assuming daily
ingestion of .0001 kg/day of PCBs at a
concentration of 10 ppm for 70 years, is
at risk of getting cancer. This level is
consistent with EPA's regulatory goal of
ensuring protection to an excess cancer
risk of between 1 X 107*and 1 X 107"
All contaminated soil and debris
removed from the site were disposed of
at a permitted facility authorized to
receive such wastes pursuant to TSCA
and the Resource Conservation and
Conservation and Recovery Act
(RCRA). EPA's removal action achieved
cleanup standards set by Federal and
State Applicable or Relevant and
Appropriate Requirements (ARARs). No

s
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state regulations were more stringent
than Federal ARARs.

At the conclusion of EPA's removal
activities, post removal confirmatory
soil sampling was conducted along with
the installation of five (5) ground water
meoenitoring wells for future monitoring of
the shallow aquifer. Analyses of soil
samples taken after the removal action
detected no PCB contamination above
TSCA cleanup levels. No ground water
contamination was detected in the
samples analyzed. As part of the
remedial process, results of EPA’s
removal action and initial monitoring
well sampling were analyzed for the
need to conduct further studies. Based
on review of previous site
investigations, EPA’s removal activities
and monitoring well results, it was
determined that further remediation was
not necessary under the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA). A formal Remedial
Investigation/Feasibility Study was not
conducted.

The Proposed Plan for the Record of
Decision was released for the thirty (30)
day public comment period on August
15, 1990. The Proposed Plan
recommended that as a result of EPA's
removal action at the site, no further
remedial action was warranted. EPA
also conducted a meeting with city and
county officials to discuss the Proposed
Plan. The officials concurred with EPA's
recommendation.

No public comments were submitted
on EPA's Proposed Plan. The only
comments received came from the site
owner/operator who favored EPA's
recommendation. Based on the
community response, it was determined
that no change to EPA's Proposed Plan
was necessary.

The Record of Decision (ROD) was
signed by the Regional Administrator on
September 27, 1990. The No Further
Remedial Action ROD recommendation
includes: No further remedial action, one
year of confirmatory ground water
sampling by EPA after signing of the
ROD, and no long-term management
controls. The five-year review
requirements of Section 121 (c) of the
Superfund Amendments and
Reauthorization Act are not applicable
to the Pagano Salvage site because PCBs
do no remain in the soil above levels
that would prevent unlimited use and
unrestricted access to the site.
Additionally, remaining low levels of
PCBs are covered with 10 to 12 inches of
clean soil and meet TSCA'’s cleanup
criteria for nonrestricted land usage. No
operation and maintenance will be
required at the Pagano Salvage site.

As part of the one-year confirmatory
ground water sampling, EPA and NMED

collected ground water samples from
residential wells and site monitoring
wells in January and June 1991. These
sampling events meet the State
requirement that ground water samples
be collected during different seasonal
ground water conditions. Analytical
results show no PCB contamination in
the shallow ground water aquifer. The
analytical resuits are included in the
Administrative Record and referenced
in the deletion docket.

EPA's removal action addressed the
PCB contamination found at the Pagano
Salvage site. No PCB contamination
remains on site at concentrations which
exceed TSCA cleanup levels.
Confirmatory soil sampling was
conducted during EPA’s removal
activities ensuring that remaining PCBs
did not exceed TSCA's cleanup criteria
for nonrestricted land usage (10 ppm
PCBs or less). Remaining low levels of
PCBs were covered with clean soil
which provide further assurance that the

_ site no longer poses any threats to

human health or the environment.
Additionally, confirmatory ground water
sampling has verified that no PCB
ground water contamination is present
at the site. Therefore, EPA's removal
action is protective of public health and
the environment and the site meets
EPA's deletion criteria.

EPA, with concurrence of the State of
New Mexico, has determined that all
appropriate Fund-financed response
under CERCLA at the Pagano Salvage
site has been implemented, and that no
further response action by responsible
parties is appropriate.

Dated: June 9, 1992.

Joe D. Winkle,

Acting Regional Administrator, U.S. EPA—
Region 6.

NPL Deletion Docket Pagano Salvage
Site Los Lunas, New Mexico

National Priorities List Deletion Docket

Pagano Salvage Site—Los Lunas, New
Mexico

* Sampling Inspection at the Waste
Electric Transformer Site #4 (Pagano
Salvage), Los Lunas, NM. Dated July 15,
1986.

e Sampling Inspection at the Waste
Electric Transformer Site #4 (Pagano
Salvage). Dated August 24, 1987.

» Sampling collection and analysis of
soil permeability taken during a field
hydraulic conductivity test. Dated
January 5, 1988.

¢ Drinking Water Well Samples
collected for the Pagano Salvage Site,
Los Lunas, NM. Dated March 22, 1988.

* Organic Laboratory Results for
Pagano Salvage. Dated March 29, 1988.

e Action Memorandum, Dated March
23, 1989. Removal and off-site disposal
of contaminated soil.

¢ Results of PCB-contaminated soil
taken from the Pagano site in Los Lunas,
New Mexico. Dated October 17, 1989.

* Results of twenty-seven soil
samples that were received on
December 18, 1989 for PCB analysis
(Aroclors 1254 & 1260).

* Results of twenty-two (22) soil
samples that were taken on January 9,
1990 for PCB analysis (Aroclors 1254
and 1260).

¢ Results from eighteen (18] soil
samples and one water sample analyzed
for PCB, (Aroclors 1254 and 1260). Dated
February 6, 1990.

« Final Installation and Sampling
Activities Report for the Pagano Salvage
Site in Los Lunas, New Mexico. Dated
April 25, 1990.

* The OSC's report of the removal
action at the Pagano Salvage Yard,
Valencia County, Los Lunas, New
Mexico. Dated August 10, 1990.

* EPA Proposed Plan of Action. Dated
August 30, 1990.

» NMED Consurrence Letter to EPA's
Proposed Plan. Dated September 18,
1990.

« Record of Decision. Dated
September 27, 1990.

« Analytical Results for Ground
Water Samples Collected in January
1991.

¢ Analytical Results for Ground
Water Samples Collected in June 1991.

* Superfund Site Close Out Report,
Pagano Salvage Site, Los Lunas,
Valencia County, New Mexico,
September 1991.

¢ State of New Mexico Environment
Department (NMED) Concurrent Letter
to initiate the NPL Deletion process.
Dated January 22, 1992.

[FR Doc. 92-15113 Filed 6-26-92; 8:45 am]
BILLING CODE 8560-50-M

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Part 234

[FRA Docket No. RSGC-5; Notice No. 1]
RIN 2130—AA70

Timely Response to Grade Crossing
Signal System Maifunctions; Notice of
Proposed Rulemaking

AGENCY: Federal Railroad
Administration (FRA), DOT.

AcTioN: Notice of proposed rulemaking
(NPRM).
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SUMMARY: FRA proposes to require that
railroads take specific and timely
actions to protect the travelling public
and railroad employees from the
hazards posed by malfunctioning
highway-rail grade crossing warning
systems. This action is taken in
response to a statutory requirement that
FRA “issue such rules, regulations,
orders, and standards as may be
necessary to ensure the safe
maintenance, inspection, and testing of
signal systems and devices at railroad
highway grade crossings.”

DATES: Written comments must be
received no later than Friday,
September 11, 1992. Comments received
after that date will be considered to the
extent possible without incurring
additional expense or delay.

A public hearing will be held at 10
a.m. on Thursday, September 3, 1992.
Any person who desires to make an oral
statement at the hearing is requested to
notify the Docket Clerk at least five
working days prior to the hearing, by
telephone or by mail, and to submit
three copies of the oral statement that
he or she intends to make at the hearing.

ADDRESSES: Written comments should
be submitted to the Docket Clerk, Office
of Chief Counsel, FRA, 400 Seventh ,
Street SW,, Washington, DC 20590.
Persons desiring to be notified that their
written comments have been received
by FRA should submit a stamped, self-
addressed postcard with their
comments. The Docket Clerk will
indicate on the postcard the date on
which the comments were received and
will return the card to the addressee.
Written comments will be available for
examination, both before and after the
closing date for comments, during
regular business hours in room 8201 of
the Nassif Building at the above
address.

A public hearing will be held in room
2230 of the Nassif Building, 400 Seventh
Street, SW., Washington, DC. Persons
desiring to make oral statements at the
hearing should notify the Docket Clerk
by telephone (202-366-2257) or by
writing to the Docket Clerk at the
address above.

FOR FURTHER INFORMATION CONTACT:
Bruce F. George, Chief, Highway-Rail
Crossing and Trespasser Programs
Division, Office of Safety, FRA, 400
Seventh Street, SW., Washington, DC.
20590 (telephone 202-366-0533), or Mark
Tessler, Trial Attorney, Office of Chief
Counsel, FRA, 400 Seventh Street, SW.,
Washington, DC 20590 (telephone 202-
366-0628).

SUPPLEMENTARY INFORMATION:
Background

Section 23 of the Rail Safety
Improvement Act of 1988 (Pub., L. 100-
342) amended section 202 of the Federal
Railroad Safety Act of 1970, 45 U.S.C.
431, by adding new subsection “q" as
follows: “The Secretary shall, within one
year after the date of the enactment of
the Rail Safety Improvement Act of
1988, issue such rules, regulations,
orders, and standards as may be
necessary to ensure the safe
maintenance, inspection, and testing of
signal systems and devices at railroad
highway grade crossings.” On
September 23, 1991, FRA published a
final rule requiring that railroads report
instances of grade crossing signal
system failures; file copies of their
standards governing the maintenance,
testing and inspection of grade crossing
signal devices and file grade crossing
system profiles with FRA. 56 FR 33722.
That final rule, issued as new part 234 of
title 49 of the Code of Federal
Regulations, was the result of a series of
proceedings dating back to the late
1970's. More detailed discussions
concerning those rulemakings are
contained in the preamble to the rule
and in the Notice of Proposed
Rulemaking (55 FR 38707) published on
September 20, 1990 and in the Advance
Notice of Proposed Rulemaking (53 FR
47554) published on November 23, 1988.

The earlier proceedings focused on
the questions related to the need for
Federal standards on periodic
maintenance, inspection, and testing of
grade crogsing warning systems. FRA
determined that before we could
establish the scope and content of
possible Federal standards, more
accurate factual information regarding
the type and causes of failure is needed.
The information we will receive from
the railroad industry pursuant to the
rules published in the Federal Register
on July 23, 1991, will provide much of
that needed information.

While the frequency and primary
cause(s) of warning system failure are
undetermined at this time, we believe
the risks to the travelling public and
railroad employees from grade crossing
accidents resulting from system failures
can be reduced. It is important to note
that the active grade crossing warning
systems in place at the nation's
highway-rail grade crossings are
designed to fail in a “fail-safe” mode. If
a component or circuitry fails, the
device is designed to fail in such a
manner that the warning is activated,
thus in theory preventing a motorist
from entering onto the tracks in front of
a train. This system has worked for
many years—indeed, it works to the

extent that a problem of “credibility"”
exists, at least in some communities. If a
system that fails-safe constantly warns
of an oncoming train that does not
appear for hours, a motorist will lose
faith in the warning system and at some
point will attempt to cross the railroad
tracks.

FRA does not take issue with the
basic design theory of “fail-safe”
warning devices—they are true
lifesaving devices. However, the fail-
safe feature loses its effectiveness as
time goes by without repair of the
warning system and its return to fully
functioning status.

Failure of a device to activate when a
train is approaching creates an obvious
and acute risk. Indeed, an otherwise
cautious motorist could be entrapped by
the failure to warn. Although activation
failures are rare events and railroads
typically respond with appropriate
dispatch, adding further impetus to
appropriate diagnosis and response is
warranted by the critical nature of the
risk.

Therefore, FRA is today issuing this
Notice of Proposed Rulemaking in which
railroads would be required to take
certain steps when they are notified of
either activation failures or false
activations. These steps, designed to
assure the safety of the travelling public
and railroad employees, are not
unknown to the railroad industry. They
require the railroad to take the following
three series of steps after learning of a
malfunctioning warning system: (1)
Notify trains and highway traffic
authorities of the malfunction: (2) take
appropriate actions to warn and control
highway traffic pending inspection and
repair of the system; and (3) repair the
system. Virtually all railroads take some
of these steps in some form at the
present time. Railroad representatives
testified in earlier proceedings that
railroads attempt to repair
malfunctioning devices as promptly as
possible. Many railroads also have
operating rules that require “protection
of the crossing” in the event of an
activation failure. However, information
available to FRA indicates that there are
few, if any, rules requiring specific
responses in the event of false
activations.

The proposed rules do not establish a
specific time frame for repair of
malfunctioning warning systems. Setting
a specific repair time would necessitate
establishing a schedule of various
defects together with approved repair
periods. Not only is a system of this type
very cumbersome to establish and
monitor, it would not take into
consideration the operating
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environments and capabilities of
various railroads. Larger railroads
generally have a greater capability to
keep sufficient inventory of commonly
needed components so that repair time
can be kept to a minimum in many
situations. Smaller railroads often do
not have that advantage. In many
situations, components must be ordered
from suppliers or manufacturers,
resulting in repair delay. Delays can
also be exacerbated by the need to find
a replacement for equipment that might
have been installed 20 or 30 years
earlier.

Rather than look to speed of repair as
a criterion of safety, FRA proposes to
maintain safety while the warning
system is out of service by requiring an
equivalent level of warning and
protection. That safety level would be
ensured by having one or more people
flag a crossing as a train crosses in the
event of activation failure and by having
one or more people control traffic in the
event of a system'’s false activation.

Section-by-Section Analysis

Section 234.5(e) “Credible report of
system malfunction means specific
information regarding a malfunction at
an identified highway-rail crossing
supplied by an identified railroad
employee, police officer, highway traffic
authority, or an individual who has
provided his or her name together with a
telephone number or other means of
contact, and who does not have a
history of making false or misleading
reports to the railroad pertaining to
system malfunctions.” Provisions in
subpart C require that the railroad
respond to reports of system
malfunctions, This definition of
“credible report of system malfunction"
is meant to ensure that the railroad will
only be responding to legitimate
malfunction reports. In an attempt to bar
crank calls or calls from disgruntled
individuals, the railroad may request a
“call-back” number from the reporting
individual. Absent this call-back
number, or equivalent identifying
information such as home address, a
railroad has no obligation to respond to
the report. Additionally, a railroad does
not need to respond to a report from an
individual who has a history of making
false or misleading malfunction reports
to the railroad.

Section 234.5(f) “Appropriately
equipped means equipped with bright
orange clothing such as a vest, shirt or
jacket together with an orange hat to
improve visibility. For nighttime
conditions, the orange clothing must be
reflectorized with orange, white or
yellow retroreflective material. Required
traffic control tools include combination

“STOP"/*"SLOW" hand paddle or pole
type paddle signs at least 18 inches in
width, with letters at least 8 inches high,
or a bright red flag at least 24 inches by
24 inches in size. Nighttime flagging
requires proper illumination of flagger
and equipment. A well-lighted flagging
station or a reflectorized paddle sign
plus a flashlight, lantern, or other lighted
signal that will display a red warning
light shall be used.” This definition is
adopted from “Flagging Handbook™
(Fifth Edition, July 1988) published by
the American Traffic Safety Services
Association and previously published
by the Federal Highway Administration.

Persons needing to be appropriately
equipped are those persons, either non-
train crew railroad employees, or others
acting on behalf of the railroad, who flag
highway traffic at grade crossings with
malfunctioning warning systems. The
requirement that persons be
appropriately equipped does not apply
to train crew members who, in an
emergency situation, dismount from a
locomotive to flag the train through the
crossing. While we encourage everyone
flagging a erossing to be so equipped,
we do not propose the costly
requirement that all train crews be so
equipped. Comment is requested,
however, regarding what minimum
equipment may be necessary to ensure
the safety of train crew members
performing this function while also
ensuring that motorists are adequately
alerted.

Section 234.5(g) “Warning system
malfunction” means the false activation
or activation failure of a highway-rail
grade crossing warning system.

Section 234.101. Employee notification
rules. This section requires that each
railroad issue operating rules requiring
their employees to notify; by the fastest
means available, appropriate railroad
officials of warning system
malfunctions. Most railroads have a
similar rule, generally in‘tonjunction
with a requirement that malfunctioning
train control signal systems be reported.
Individual railroads may determine that
the dispatcher is the appropriate official
to be contacted, while other railroads
may decide that a different official is
best placed to receive and take action
on reports of malfunctions.

Section 234.103. Duly to inspect, lest,
and repair. Subsection (a) requires that
upon receiving a credible report of a
warning system malfunction, a railroad
has a duty to inspect, test, and repair the
system within a reasonable period to
time. Pending correction or repair of the
warning system, the railroad must
provide alternative means of protecting
the highway user and railroad passenger

and employee in accordance with the
rule. Acceptable alternative means of
protecting the travelling public and
railroad employees are listed in section
105(c) and 107(b) for situations of
activation failure and false activation,
respectively.

Subsection (b) provides an exception
to the response requirement of
subsection (a). A railroad is not required
to respond to a credible report of
malfunction if reliable information
available to the railroad indicates that
the warning system is, in fact,
functioning properly and that the details
contained in the credible report of the
alleged malfunction are consistent with
the facts known by the railroad that
lead it to determine that no malfunction
exists.

This provision is intended to address
the situation in which, from a non-
railroad observer's perspective, a
malfunction has occurred, but railroad
personnel are aware of the
circumstances at the subject crossing
and the reason for the perceived
malfunction. For example, a false
activation may be reported by a
motorist who sees what is clearly a
maintenance crew with equipment on
the tracks 150 feet from the crossing.
Although maintenance equipment is
generally designed so as not to shunt, or
activate, the railroad’s train control
signal system and grade crossing
signals, in some cases momentary
shunting will occur. From the motorist's
perspective, the gates and lights should
not be activated, and thus the railroad
should respond to a malfunctioning
warning system. However, the railroad
dispatcher is aware of the location of
the maintenance crew and the type of
equipment at the crossing that would
likely activate the warning system.

Similarly, an activation failure may be
reported when a motorist sees a train
150 feet from the crossing, but sees
downed gates go up, and flashing lights
turn off. The motorist provides a
credible report to the railroad, but the
railroad official is aware that there is a
motion detector at the crossing that only
activates upon movement of the
locomotive. While it may be
disconcerting to the motorist to see the
gates activate as the locomotive
approaches and then cease activation
while the locomotive, with engine and
headlight on, idles nearby, there is no
action that is required of the railroad.

It is important to note that the
circumstances of the report must be
consistent with the facts known by the
railroad that lead it to determine that no
malfunction exists. Thus, in the last
example, if a motorist states that a train
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had passed through the crossing without
activating the gates and lights, a
railroad response would be necessary.

Subsection {c) provides that nothing in
the regulations requires repair or
correction of a warning system, if, acting
in accordance with applicable State law,
the railroad proceeds to retire or
dismantle the warning system. However,
pending repair, correction, or retirement
of the warning system, the railroad shall
comply with this subpart to ensure the
safety of the travelling public and
railroad employees.

This section makes clear that the
regulations are not intended to force
railroads to continually repair a warning
system that, under State law, may be
retired. Of course, a railroad must still
comply with these regulations during the
pendency of State retirement
proceedings.

Section 234.105. Activation failure.
This section requires that upon receipt
of a credible report of an activation
failure, a railroad having maintenance
responsibility for the warning system
shall immediately initiate efforts to
protect motorists and railroad
employees at the subject crossing by
taking, at & minimum, the following
actions: (a} Notify each train regarding
the reported malfunction prior to the
train's arrival at the crossing; (b) notify
the appropriate highway traffic control
authority regarding the reported
malfunction; and (c) provide or arrange
for alternative means of actively
warning highway users of approaching
trains.

Alternative means of actively warning
highway users of approaching trains
involves providing appropriately
equipped personnel to warn of
approaching trains. If there is at least
one appropriately equipped person for
each direction of highway traffic, trains
are permitted to proceed through the
crossing at their normal speed, since
essentially the same level of protection
is being provided as when the warning
system is functioning properly.

If there is not one appropriately
equipped person providing warning for
each direction of highway traffic, a train
may not enter the crossing until the train
has stopped, and highway traffic is 7
flagged by either a crewmember or an
appropriately equipped person at the
crossing. If highway traffic is being
flagged by a crewmember, the
locomotive shall stop before the crossing
to permit the crewmember to dismount
to flag highway traffic to a stop. The
locomotive may then proceed through
the crossing and then stop to permit the
flagging crewmember to board the
locomotive before the remainder of the
train proceeds through the crossing.

This provision is meant to anticipate
the situation in which only one person is
available to flag highway traffic. If only
one person is available to flag traffic on
a two-way street, the train must stop
before entering the crossing to permit
the flagger to safely flag highway traffic
to a stop. The same procedure is used if
a train crewmember is used to flag
highway traffic, with the exception that
the crewmember can reboard the
locomotive after the locomotive passes
through the crossing. There is no
requirement that the entire train pass
through the crossing before the
crewmember reboards.

This section also requires that a
locomotive's audible warning device be
activated in accordance with railroad
rules regarding the approach to a grade
crossing, regardless of any State or local
laws or ordinances to the contrary.

Section 234.107. False activation.
Subsection (a) requires that upon receipt
of a credible report of a false activation,
a railroad having maintenance
responsibility for the warning system
shall immedialely initiate efforts to
protect motorists and railroad
employees at the subject crossing by
taking, at a minimum, the following
actions: (1) Notify each train regarding
the reported malfunction prior to the
train's arrival at the crossing; (2) notify
the appropriate highway traffic control
authority regarding the reported
malfunction; and (3) within two hours of
receipt of the credible report of
malfunction, provide or arrange for
alternative means of highway traffic
control. During the period in which there
are no alternative means of highway
traffic control in place, trains may enter
the crossing only after reducing speed to
a “restricted™ speed of not greater than
10 miles per hour. FRA recognizes that
10 miles per hour may not be the single,
appropriate speed that is warranted in
all cases and requests comment or this
issue. Commenters are requested to note
that traditional testricted speed rules
may not be applicable here, since in the
worst case a vehicle could appear on the
crossing virtually without warning.

The two-hour pericd provided in
subparagraph (3) is the maximum period
during which trains may enter the
crossing without flagging personnel
stationed at the crossing. This provision
reflects the time it may take to make
arrangements for personnel to flag the
crossing. However, we are specifically
requesting comments on the proposed
time period to find out any
circumstances under which this
requirement may be difficult to fulfill.
Ideally, repair personnel would be the
first to respond to reports of
malfunction, but in some cases, for

example, where the signal maintainer is
at the other end of a 100-mile territory, it
may be necessary to station flaggers at
the crossing pending arrival of the
maintainer. Similarly, if, after inspection
and testing, repairs cannot be
accomplished immediately, flaggers
must be on station until the system is
repaired. However, the railroad is given
an option in subsection {c), discussed
more fully below, of temporarily taking
the warning system out of service in lien
of maintaining personnel at the crossing
on a full-time basis.

Subsection (b) lists acceptable
alternative means of highway traffic
control in instances of false activations.
Alternative means of highway traffic
control involves providing appropriately
equipped personnel capable of directing
highway traffic through the crossing
when trains are not approaching.
Because false activations involve gates
or lights that are continuously or
intermittently active without an
approaching train, flagging personnel
must be stationed at the crossing on a
full-time basis in order to ensure that
highway traffic can safely cross the
tracks until the system is repaired
without compromising the long-term
credibility of the warning system.

The proposed rules distinguish
between single and multiple track
crossings, and those with, and without,
gates, At single track crossings equipped
with only automatic flashing lights or
bells, but without automatic gates, at
least one appropriately equipped person
shall be responsible for flagging traffic
through the crossing.

At multiple track crossing, or any
crossing equipped with automatic gates,
at least one appropriately equipped
person for each direction of highway
traffic shall be responsible for flagging
traffic through the crossing.

This section also requires that a
locomotive's audible warning device be
activated in accordance with railroad
rules regarding the approach to a grade
crossing, regardless of any laws or
ordinances to the contrary.

Subsection {c) provides the railroad
an option of temporarily taking the
warning system out of service in lieu of
maintaining personnel! at the crossing on
a full-time basis until repairs are
completed. However, the warning
system may only be taken out of service
if the railroad complies with the
protection requirements for activation
failures (section 105). Thus, the railroad
could have someone at the crossing on a
full-time basis to assist highway traffic
around downed gates, or, with gates
locked in an up position, the railroad
could flag highway traffic when a train
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approaches. The latter option would be
;zspecially useful on light density rail
ines.

Section 234.109. Recordkeeping

Section 109 requires that railroads
keep records pertaining to compliance
with this subpart. Each railroad must
keep the following information for each
report of activation failure and false
activation: (1) Name and phone number
of the individual reporting an activation
failure or false activation; (2) location of
crossing by highway name or the DOT/
AAR Crossing Inventory Number; (3)
time and date of receipt by railroad of
report of malfunction; (4) actions
taken by the railroad prior to repair and
reactivation of the repaired system; and
(5) time and date of repair.

This section also requires that each
railroad shall retain for at least one year
all records referred to above. Records
required to be kept shall be made
available to FRA as provided by section
208 of the Federal Railroad Safety Act of
1970 (45 U.S.C. 437).

Regulatory Impact

E.O. 12291 and DOT Regulatory Policies
and Procedures

This proposed rule has been
evaluated in accordance with existing
policies and procedures, and is
considered to be nonmajor under
Executive Order 12291 but significant
under DOT policies and procedures (44
FR 11034, February 26, 1979) because
they initiate a new regulatory program.
FRA has prepared and placed in the
rulemaking docket a regulatory
evaluation addressing the economic
impact of these rules. FRA's initial
estimates, based on preliminary data, is
that compliance with section 105,
"Activation failure,”" will cost $2,375,316
and yield $12,692,613 in benefits, both
discounted over 10 years. The benefit/
cost ratio is 5.34. FRA further estimates
that compliance with section 107, “False
activation, will cost $56,383,850,
discounted over ten years. We would
only need a reduction of 0.49 percent in
accidents at grade crossings with active
warning devices in order to have a
favorable benefit/cost ratio. These
estimates are preliminary, and will be
adjusted as FRA refines its data. A copy
of the regulatory evaluation may be
inspected and copied in Room 8201, 400
Seventh Street, SW.,, Washington, DC
20590,

Paperwork Reduction Act

The proposed rule contains
information collection requirements,
FRA is submitting these information
collection requirements to the Office of

Management and Budget for approval
under the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.). The
proposed section that contains
information collection requirements is
section 234.109. The estimated time to
fulfill the requirement of that section is
15 minutes for each record. FRA solicits
comments on the accuracy of the FRA
estimate; the practical utility of the
information; and the alternative
methods that might be less burdensome
to obtain this information. Persons
desiring to comment on this topic should
submit their views in writing to FRA
{Ms. Cloria Swanson, RRS-21, Federal
Railroad Administration, 400 Seventh
Street, SW., Washington, DC 20590) and
to the Office of Management and
Budget, (Desk Officer, Regulatory Policy
Branch (OMB No. 2130-AA45), Office
and Management and Budget, New
Executive Office Building, 726 Jackson
Place, NW., Washington, DC 20530.
Copies of any such comments should
also be submitted to the docket clerk of
this rulemaking at the address provided
above.

Environmental Impact

FRA has evaluated these proposed
regulations in accordance with its
procedure for ensuring full consideration
of the potential environmental impacts
of FRA actions, as required by the
National Environmental Policy Act and
related directives. This notice meets the
criteria that establish this as a non-
major action for environmental
purposes.

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

List of Subjects in 49 CFR Part 234

Railroad safety, Highway-rail grade
crossings, Reporting and recordkeeping
requirements.

The Proposed Rule

In consideration of the foregoing, FRA
proposes to amend chapter Il b of Title
49, Code of Federal Regulations as
follows:

PART 234—[AMENDED]

1. The authority citation for part 234
continues to read as follows:

Authority: Secs. 202, 208, and 209 of the
Federal Railroad Safety Act of 1970, as
amended (45 U.,S.C. 431, 437, and 438, as
amended): Pub. L. 100-342; Accident Reports

Act (45 U.S.C. 38 and 42); and CFR 1.49(f), (g).
and (m).

2. Amend § 234.5 by adding
paragraphs (e), (f), and (g) to read as
follows:

§ 234.5 Definitions,

- "~ - - -

(e) Credible report of system
malfunction means specific information
regarding a malfunction at an identified
highway-rail crossing, supplied by an
identified railroad employee, police
officer, highway traffic official, or an
individual who has provided his or her
name together with a telephone number
or other means of contact, and who does
not have a history of making false or
misleading reports to the railroad
pertaining to system malfunctions.

(f) Appropriately equipped means
equipped with bright orange clothing
such as a vest, shirt or jacket, together
with an orange hat to improve visibility.
For nighttime conditions, the orange
clothing must be reflectorized with
orange, white or yellow retroreflective
material. Required traffic control tools
include combination “STOP" /“SLOW"
hand paddle or pole type paddle signs at
least 18 inches in width with letters at
least 6 inches high or a bright red flag at
least 24 inches by 24 inches in size.
Nighttime flagging requires proper
illumination of flagger and equipment. A
well-lighted flagging station or a
reflectorized paddle sign plus a
flashlight, lantern, or other lighted signal
that will display a red warning light
shall be used.

(8) Warning system malfunction
means an activation failure or false
activation of a highway-rail grade
crossing warning system.

§234.6 [Redesignated from §§ 234.15 and
234.17]1

3. Redesignate § 234.15, “Civil
penalty” and § 234.17, “Criminal
penalty" as new § 234.6(a) and (b)
respectively, and add a new section
heading for newly designated § 234.6 to
read as follows:

§234.6 Penalties.

(a) Civil penalty. * * *

(b) Criminal penalty. * * *

4. Add a new Subpart C—Response to
Reports of Warning System Malfunction
to read as follows:

Subpart C—Response to Reports of
Warning System Malfunction

Sec.

234.101
234.103
234.105
234.107

Employee notification rules.
Duty to inspect, test, and repair,
Activation failure.

False activation.
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§ 234.101. Employee notification rules.

Railroads shall issue operating rules
requiring their employees to notify, by
the fastest means available, appropriate
railroad officials of warning system
malfunctions.

§234.103. Duty to inspect, test, and repair.

(a) Subject to paragraph (b) of this
section, upon receiving a credible report
of a warning system malfunction, a
railroad has a duty to inspect, test, and
repair the system within a reasonable
period of time. Pending correction or
repair of the warning system, the
railroad shall provide alternative means
of protecting the highway user and
railroad passenger and employee in
accordance with this subpart.

(b) A railroad is not required to
respond to a credible report of
malfunction if reliable information
available to the railroad indicates that
the warning system is, in fact,
functioning properly and that the details
contained in the credible report of the
alleged malfunction are consistent with
the facts known by the railroad that
lead it to determine that no malfunction
exists.

(c) Nothing in this subpart requires
repair or correction of a warning system,
if, acting in accordance with applicable
State law, the railroad proceeds to retire
or dismantle the warning system.
However, pending repair, correction, or
retirement of the warning system, the
railroad shall comply with this subpart
to ensure the safety of the travelling
public and railroad employees.

§ 234.105. Activation failure.

Upon receipt of a credible report of an
activation failure, a railroad having
maintenance responsibility for the
warning system shall immediately
initiate efforts to protect motorists and
railroad employees at the subject
crossing by taking, at a minimum, the
following actions:

(a) Prior to a train’s arrival at the
crossing, nolify the train crew of the
report of activation failure and order the
crew to take action consistent with the
requirements of this subpart;

(b) Notify the highway traffic control
authority having jurisdiction over the
crossing and request necessary
assistance to protect the travelling
public; and

(c) Provide or arrange for alternative
means of actively warning highway
users of approaching trains, consistent
with the following requirements:

(1) If one appropriately equipped
person provides warning for each
direction of highway traffic, trains may

proceed through the crossing at normal
speed.

(2) If there is not at least one
appropriately equipped person providing
warning for each direction of highway
traffic, a train may not enter the crossing
until the train has stopped, and highway
traffic is flagged by either a train
crewmember or an appropriately
equipped person at the crossing. If
highway traffic is being flagged by a
crewmember, the locomotive shall stop
before the crossing to permit the
crewmember to dismount to flag
highway traffic to a stop. The
locomotive may then proceed through
the crossing and then stop to permit the
flagging crewmember to board the
locomotive before the remainder of the
train proceeds through the crossing.

(3) A locomotive's audible warning
device shall be activated in accordance
with railroad rules regarding the
approach to a grade crossing, regardless
of any laws or ordinances to the
contrary. :

§ 234.107. False activation.

(a) Upon receipt of a credible report of
a false activation, a railroad having
maintenance responsibility for the
warning system shall immediately
initiate efforts to protect motorists and
railroad employees at the subject
crossing by taking, at a minimum, the
following actions:

(1) Prior to a train’s arrival at the
crossing, notify the train crew of the
report of false activation and order the
train crew to take action consistent with
the re